An overview of the
legal market and our
regulatory priorities

APRIL 2016

The BSB Regulatory Risk Outlook 2016

2

This is one of three documents that we are publishing about our
general approach to risk-based regulation:

• the Risk Framework describes our general approach to
identifying and managing risks in the legal system;
• the Risk Index categorises those risks; and
• the Risk Outlook prioritises three risk themes which we think
should be the current focus of our regulatory attention.

These documents also complement the approach set out in our
2016-19 Strategic Plan.
You can find all of these documents at https://www.
barstandardsboard.org.uk/about-bar-standards-board/how-wedo-it/our-risk-based-approach/

If you require this document in an alternative
format, please contact us via email at
contactus@barstandardsboard.org.uk
or telephone us on 020 7611 1444.
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Chair’s Foreword
Welcome to our very first Risk Outlook.
What follows is an overview of the market for
barristers’ services in 2016 with an emphasis on the
aspects on which we are focusing our regulatory
attention.
This is an important document in understanding the
context in which we regulate the Bar, and the reasons
why we take the action that we do. Of course, as you
would expect, we make our regulatory decisions every
single time in the public interest. The Risk Outlook is
where, based on the evidence that we have collated,
we present our thinking about prioritisation and where
we think the biggest threats exist to our statutory
regulatory objectives.
We would very much like to hear your views on what
we present.
I am aware that by focusing on “risks” all of the time,
we might come across as negative; that we might be
seen as an organisation that thinks everything is – or
is about to go – wrong. To a large extent, trying to
anticipate what could go wrong – and taking action to
prevent that happening – is what being a regulator is
about. However, throughout this document we have
tried to accentuate the positive: to present some of the
challenges as opportunities for us and especially for
the Bar.
Let me give you an example of where the regulator’s
interests align directly with opportunities for those it
regulates.
One of the main themes that we have identified in
this Outlook concerns the fact that large numbers of
prospective clients for the Bar are currently unable
or unwilling to access the services of a barrister.
The reasons for this are numerous, complex and
to some extent, inter-connected. (We discuss these
reasons in depth from page 35.) We are concerned
about this from a regulatory perspective, because
one of the reasons that we exist is to make sure that
everyone has equal access to justice, and this cannot

be achieved if parts of society are not accessing
appropriate legal services.
However, this same fact about unmet demand, should
also be seen as an opportunity for the Bar. In short,
there are large numbers of clients “out there” to be
served. Admittedly, winning and serving these clients
in a way that can be economically viable is challenging.
It will mean doing things differently, innovating and
marketing services, and becoming faster to exploit
new technologies. We are certain that those parts of
the Bar that need to adapt can do so successfully.
Furthermore, and because it is in the public interest,
we want to help the Bar to do this. We want to remove
unnecessary regulatory barriers that get in the way of
innovation. We want to take appropriate regulatory
steps to make sure that everyone – especially
vulnerable consumers – can access the market for
legal services fairly.
Our Risk Outlook is about all of this. And more.
There is no doubt that these are challenging times
for everyone concerned with the provision of legal
services. There is a great deal of uncertainty about
the future – not just about the future of practice, but,
at the time of writing, about the future regulatory
landscape too. We know that things are tough for
many parts of the Bar, especially – but not exclusively
– for those involved in publicly funded criminal
work. However, by embracing change and by working
together to address the important themes discussed
in this document, we hope to make significant
progress to address the “risks” that we have identified.
I hope you enjoy reading this Outlook. If you have any
comments about anything discussed, please do share
them with us.
We are keen to hear from you.

Sir Andrew Burns KCMG
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Executive Summary
Introduction

Regulatory Objectives

We are publishing three documents about our
approach to risk-based regulation:

We have a statutory duty to ensure the regulatory
objectives, set out in the Legal Services Act 2007,
are met. This Outlook is a forward looking report
highlighting the biggest risks to these regulatory
objectives over the next few years, where we
summarise our evidence and present our analysis.

• the Risk Framework describes the BSB’s general

approach to identifying and managing risks in the
legal system;

• the Risk Index categorises those risks; and
• this Risk Outlook prioritises three risk themes

which we think should be the current focus of our
regulatory attention.

These documents also complement the approach set
out in our 2016-19 Strategic Plan.
All of these documents are available on our website.
There are many parts of the legal services market
which are flourishing. The quality and integrity of our
legal system attracts clients from all over the world.
However, the market is not without risk. As a riskbased regulator keen to focus our resources where we
can best provide value for consumers and for legal
professionals, we need a thorough understanding of
those risks. In this Risk Outlook we explore the risks in
three important areas.

Inevitably, it focuses on what could go wrong due to
our focus on the biggest risks, but these also present
opportunities for the Bar and its consumers.
This is our first Risk Outlook. It was published in April
2016. The market and associated risks will change and
new evidence will emerge. We will publish updates
in the future. In the meantime we want to share our
insights and engage with the Bar and other interested
parties to discuss how we address these risks over
time.

Regulatory Context – Part I of
this report
Part I of this Outlook explains the context in which we
regulate the Bar. It considers the state of the market
in 2016.
It explores attributes of the legal system and the
law itself that influence how effectively the market is
operating to meet the needs of those who rely upon
the legal system. It also considers client experience
and choice within the market for legal services,
discussing the expectations of clients and the range
of providers from which they may choose.

Executive Summary
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Identifying three Risk Themes
– Part II of this report
Having considered the regulatory context and
identified all of the possible risks to the Regulatory
Objectives in the Risk Index, we have grouped the
most significant risks into three risk themes:
1 Failure to meet consumer need;
2 Lack of diversity, discriminatory working culture
and practices; and
3 Commercial pressures on providers.

In Part II of this Outlook, we explore each risk
theme in detail.
We explain why we think each theme matters, the
kind of market we want to see, what we need to do
as the regulator and what we think the Bar and its
institutions can do to help.

Theme 1 at a glance:

Failure to meet consumer needs
This theme concerns areas in which the legal services market may be failing adequately to meet the needs
of those who require legal help. We see indicators of rising levels of unmet legal need, and what consumers
expect from the legal services market continues to change. We want to understand this better and help the
profession we regulate to respond.
The full discussion about this theme commences on page 35. The following points provide a brief summary:

• The needs and rights of consumers and the public go to the heart of our regulatory objectives.
• Individual vulnerability, legal complexity, legal aid reduction and a lack of general understanding of the role
of legal services providers potentially prevent access to justice.

• For those who do obtain legal advice, they can sometimes receive poor service or inadequate advice and
may view the advice as poor value for money.

• Obtaining redress when things go wrong can be difficult for consumers. There are many routes to take,
depending on what has gone wrong.

• We are keen to develop better our understanding of the interaction between consumers and providers of
legal services.

• The profession needs to continue to develop its understanding of the consumers it serves.

The BSB Regulatory Risk Outlook 2016
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Theme 2 at a glance:

Lack of diversity; discriminatory working culture and practices
This theme considers the lack of diversity within the Bar and the risk of discriminatory working culture and
practices. These can affect the Bar’s ability to be strong and effective, to meet the diverse needs of consumers
and to present a sustainable career opportunity for potential barristers.
The full discussion about this theme commences on page 47. The following points provide a brief summary:

• For society to have continuing faith in the legal system, the system needs to reflect the changing make-up of
the people it serves. The Bar is a key source of appointments to the judiciary, making it especially important
that it is diverse.

• The Bar has worked hard to encourage diversity, but there is room for improvement.
• Some of the challenges in achieving equality and diversity within the Bar are as a result of challenges within
wider society. There are ways in which we and the Bar are trying to mitigate some of these challenges.

• One important aspect of diversity is to consider women’s experiences of the equality rules in our Handbook.
We recently undertook a survey of women barristers about this and now need to consider our response to
the findings.

• Work at the Bar involves many demands that could affect their general wellbeing. This could encourage

anti-social or inappropriate workplace behaviours, potentially affecting not just members of the Bar, but the
public they serve as well.

• As the regulator, we must continue to adapt our own approach. We must lead by example in order to strike
a balance between enabling and requiring the Bar to improve diversity and encouraging a positive working
culture.

• We want the Bar to work with us to develop strategies that encourage diversity and positive working
practices.

Executive Summary

Theme 3 at a glance:

Commercial pressures on providers
Commercial pressures are a fact of life for many organisations, not least legal services providers. These
pressures can stimulate innovation and creativity, enabling competitive advantages to be created, improving
the consumer experience and potentially driving down costs. However, providers react to commercial pressure
in different ways. Many respond positively, but others respond in ways that could lead to outcomes that
harm consumers. This is usually because organisations find it hard to manage the pressure they are facing –
especially if the commercial pressures are excessive. Sometimes, it can be difficult to acknowledge the extent
of the pressure. At other times, a lack of knowledge can prevent providers finding appropriate solutions.
Occasionally, providers may be driven to take inappropriate or reckless actions.
In this risk theme, we look at the most significant causes of commercial pressure on the Bar and the outcomes
that can arise: both good and bad.
The full discussion about this theme commences on page 58. The following points provide a brief summary:

• Whilst commercial pressures and interests do not themselves constitute a regulatory issue (in fact they may
stimulate positive growth and innovation), the potential impact these pressures have on the quality and
coverage of legal services remains a concern for us.

• Commercial pressures that result in a compromising of ethical principles, lowering of standards and/or

unrealistic or hidden pricing in order to win business, may not be in the interests of those who rely on the
market for quality advice, nor sustainable for providers.

• A significant proportion of those whom we regulate have historically relied on publicly funded work. Cuts

in government spending impact the Bar and its clients adversely. Some of the pressures identified have
reduced the demand for or affordability of legal services. The amount of work available to the Bar in some
areas has reduced.

• Other pressures involve increased competition from other providers and certain clients having unrealistic –
and sometimes unethical – expectations of their lawyer.

• In line with our statutory economic growth duty, we need to stay abreast of market developments and

identify opportunities to remove unnecessary burdens. We need to support and encourage the development
of a diverse and healthy legal services market.

• The Bar needs to understand, plan for and adapt to the changing economic situation. It needs to maintain
its focus on its Core Duties and identify opportunities to innovate.

9
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Introduction
We are publishing three documents about our
approach to risk-based regulation:

• the Risk Framework describes the BSB’s general

approach to identifying and managing risks in the
legal system;

• the Risk Index categorises those risks; and
• this Risk Outlook prioritises three risk themes

which we think should be the current focus of our
regulatory attention.

Our response to the risk themes in our Risk Outlook
has directly informed our strategy for the next three
years. This strategy is set out in our 2016-19 Strategic
Plan.
You can find all of these documents and more about
risk-based regulation on our website.
If you want to find out more about what we do, visit
our website.

What is a Risk Outlook?
A Risk Outlook is a forward looking report containing
our assessment of the biggest risks to our regulatory
objectives over the next few years.
We often refer to it simply as the “Outlook” in this
document. The Regulatory Objectives are set out in
the Legal Services Act 2007.

The Regulatory Objectives
(from the Legal Services Act 2007, Section 1)

1
2

Supporting the constitutional principle of
the rule of law

3
4

Improving access to justice

5

Promoting competition in the provision
of services

6

Encouraging an independent, strong,
diverse and effective legal profession

7

Increasing public understanding of the
citizen’s legal rights and duties

8

Promoting and maintaining adherence to
the professional principles:

Who is the Risk Outlook for?
We envisage this Risk Outlook being of particular
interest to members of the Bar and our staff. It may
also be of interest to those who work with the Bar,
legal consumers or organisations that represent their
interests and others.

Protecting and promoting the public interest

Protecting and promoting the interests
of consumers

• independence and integrity
• proper standards of work
• acting in a client’s best interests
• duty to the court: acting independently
in the interests of justice
• confidentiality of client affairs

Introduction

We have a statutory duty to ensure that these
regulatory objectives are met. We do this
independently of the profession.
As the regulator of barristers and specialist legal
businesses, our Outlook focuses on issues relating
primarily to the provision of services traditionally
provided by the Bar, such as court-based advocacy and
litigation, and specialist legal advice. To do this, we
also need to consider the wider legal services market
(see page 16 for an explanation of what we mean
by “market” in this context), because the people we
regulate are just one part of the inter-connected legal
system in England and Wales.
As the regulatory objectives are wide-ranging, there
are many risks which could prevent them from being
achieved. By identifying the biggest risks, we are able
to focus our attention on the areas where we can
make the biggest difference as a regulator. How we
use risk-based regulation is explained in detail in our
Risk Framework, which is published alongside this
Outlook.
We gather evidence to support our assessment of risk.
The Outlook is where we summarise that evidence and
present our analysis to show how we have determined
the biggest threats to the regulatory objectives and
therefore justify our regulatory focus for the coming
time period.
We regulate in a fast-moving environment. Things
change. New evidence comes to light. New threats to
the regulatory objectives emerge and others recede.
The Outlook, therefore, is only a snapshot in time.
This is our first Outlook publication. We expect to
publish updates in the future. We also intend to
publish more detailed insight papers on specific
themes from time to time.
Inevitably, a Risk Outlook will focus on what could
go wrong. That does not mean to say that it will go
wrong. In our case, this means focusing on those
aspects of the legal services provided by the Bar
that pose greatest risk to our regulatory objectives.
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Another way of thinking of this is to consider potential
“mismatch” between what the Bar provides and what
is expected by the individuals or wider public that it
serves.

What is in the Risk Outlook?
The Outlook is divided into two parts:

• Part I is the regulatory context. It describes the

environment in which legal services are provided by
the Bar;

• Part II contains the priority risk themes. It identifies
key areas of risk to achieving the regulatory
objectives.

Part I (the regulatory context) briefly describes the
legal sector and our role within it. We also explore
some aspects of the law and the environment in
which legal services are provided. These set important
context for the risk priorities that follow. We look at:

• Legal System – aspects of the law and legal services
that define the nature of the legal services market;

• Client experience and choice – the expectations of

clients and the range of providers from which they
may choose;

• Structural changes in the sector – including

regulatory and other systemic changes in the
administration of justice; and

• External factors – wider influences including

economic, political, social and technological
developments that affect both providers and
consumers in the market.

In Part II we explore three different risk themes, and
indicate our response to them:

• Failure to meet consumer needs;

The BSB Regulatory Risk Outlook 2016
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• Lack of diversity; discriminatory culture and working
practices; and

• Risks arising from commercial pressures on
providers.

The analysis within Part II aims to answer several key
questions about each theme:

• Why do we think it matters?
• What is the kind of market we want to see?
• What is the background?
• What is the role of the regulator?
• What do we need to do?
• What can the Bar do to help?
It is not the role of the Outlook to set out in detail
what regulatory action (if any) we will be taking to
address the risks identified or to provide milestones
for relevant initiatives. Our Strategic Plan highlights
how the opportunities for us and those we regulate
to make improvements are shaping our regulatory
activity and engagement. For more information on
our work programme, take a look at the full three-year
Strategic Plan or our annual Business Plan. 1

How has the Risk Outlook
been developed?
BSB Board members, Committee members and staff
have worked together to produce our Regulatory Risk
Outlook. The report draws upon a number of inputs,
including: regulatory data collection and analysis,
desk-based research, risk reports, presentations
by experts and discussions with stakeholder
representatives including those from consumer and
community organisations as well as members of the
Bar. Source material was gathered between October
2015 and March 2016.
The Outlook brings these sources together to
understand the most significant risks present in the
market. We have referenced evidence where we think
this may be of interest to readers.
In arriving at the three risk themes, we started by
considering the full range of risks to our regulatory
objectives identified in our Regulatory Risk Index.
From these five categories, we prioritised areas
of focus for the first BSB Risk Outlook. Following
preliminary analysis, our leadership team, Board
and Committee members then further refined this
prioritisation and the resulting three themes which
have been researched in more detail are those found
in Part II of this document.
Through this work, we now have a more developed
starting base of evidence on which future regulatory
analysis and Outlook updates can build.

1

Our Strategic and Business plans can be found at https://www.
barstandardsboard.org.uk/about-bar-standards-board/how-we-doit/our-strategic-and-business-plans/
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What is the purpose of the
Risk Outlook?
The purpose of the Risk Outlook is:

• To guide the development and prioritisation of
our regulatory activities;

• To share our insights and expertise concerning
areas of significant risk; and

• To support our ongoing engagement with you,
our stakeholders.

We will continue to monitor the areas selected for
analysis in this report in line with our risk-based
approach to regulation (see the Risk Framework for
more information on this approach.) This will enable
us to see how our own activities and other market
changes impact the risk landscape.
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How can you provide
feedback about the issues
raised in the Outlook?
We want to hear from you about the issues and
risks raised in this document. We want to know
what you think should be done about them and
how we might work together to improve access
to justice, uphold the rule of law and promote the
public interest. We are always keen to know if you
have any additional evidence which will aid our
understanding of how the market for legal services
operates.
If you wish to provide any feedback please email us
on contactus@barstandardsboard.org.uk
If you would like to speak to someone directly,
you can call 020 7611 1444.

2. COURT CASES

LEGAL

4m
SUPPLY
Court cases a
year in England
and Wales

1. THE LEGAL SERVICES MARKET

1.62
m

0.25
0.3m5 m

7%
£ 26bn
316,000

1.7
5m

UK share of
global legal
services
revenue

Value of
UK legal
services
sector*
People
employed
in UK legal
services

Source: The Law Society (2016) Economic value of the legal
services sector; TheCityUK (2015) UK Legal Services 2015
*Gross Value Added

3. PRACTISING
BARRISTERS
IN NUMBERS

CRIMINAL COURTS CIVIL COURTS TRIBUNALS FAMILY COURTS
Source: Ministry of Justice (2015) Criminal court statistics quarterly; Family court
statistics quarterly; Civil justice statistics quarterly; Tribunal statistics quarterly
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529
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On their own

Northern

North Eastern

89
100 Midland

15,915
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Wales and
Chester

In Chambers
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439 London

38

Eastern
275 South
(excluding London)

711
Western

In a law firm

76

2,336
In another organisation
Source: Bar Standards Board (2016) Core database

Source: Bar
Standards
Board (2016)
Core database
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LEGAL SUPPLIERS*

Costs Lawyers

Notary

Barrister
Licensed
Conveyancer

European

Source: Bar Standards Board (2016) Core database;
Legal Services Consumer Panel (2014) 2020 Legal
Services How regulators should prepare for the future
*List not exhaustive
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Solicitor
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Chartered
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Mark Attorney
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Panel (2015) Tracker Survey
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THE JUSTICE SYSTEM

3. DIFFERENT TYPES OF
LEGAL CONSUMER

Type of interaction with the justice system
reported by members of the public
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Defendant in

14%
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12%

Witness
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11%
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3%

Respondent
in family court

4% a criminal trial
Publicly funded
and pro bono

Large organisations

Private
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Source: Oxera / Legal Services Board (2011) A Framework to monitor the legal
services sector
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Another role

2%

Defendant
in civil case

5%

Claimant in
a civil case

1%
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friend
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capacity
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Source: Legal Services Board (2015) The legal needs of small businesses

ONLY 2 IN 5 PEOPLE
BELIEVE WE HAVE A
JUSTICE SYSTEM THAT
WORKS WELL FOR CITIZENS

Magistrate

1%

OF SMEs WITH A LEGAL
PROBLEM USED THE
LEGAL SERVICES MARKET
TO HELP RESOLVE IT

Source: Citizens Advice (2015) Responsive justice: How citizens
experience the justice system

Source: Citizens Advice (2015) Responsive justice: How citizens experience
the justice system

4. TRUST IN PROFESSIONS
Percentage of people who think each
group will tell the truth

DOCTORS
TEACHERS
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AGENTS
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BANKERS

40%
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46%

47%
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Part I Regulatory context
The market we oversee
OVERSIGHT

Our role as regulator is to oversee the Bar in the
interests of consumers and the wider public. We do
this within the context of the wider legal sector, and
it is helpful to clarify our place and how we relate to
others. We use the language of a “market” to describe
this, reflecting the interplay between those who use
legal services (demand side of the market) and the
many different providers offering legal services
(supply side).

JUSTICE

SUPPLY

DEMAND

Oversight: we are one of several agencies who
oversee the market for legal services to ensure that
it works effectively. For example, the Ministry of
Justice, Competition and Markets Authority, Legal
Services Board and Legal Ombudsman have different
remits across a wide range of providers and services
(including the Bar) and we have counterpart regulatory
bodies in other legal professions such as the Solicitors
Regulation Authority and CILEx Regulation.
Most legal regulators, including the BSB, are linked
to a designated “Approved Regulator” under the
Legal Services Act. For example, CILEx Regulation is
linked to the Chartered Institute of Legal Executives
and we are linked to the General Council of the Bar.
However the “Approved Regulator” must ensure that
its regulatory functions are discharged independently.
Hence, we are accountable to an independent Board
and are overseen by the Legal Services Board, which
is responsible for approving any changes to our
regulatory arrangements.

Supply: Legal services are no longer the sole preserve
of the regulated professions. They are offered
by an increasingly wide range of individuals and
organisations, including alternative dispute resolution
services and those who exist to help people to handle
legal cases themselves, including the voluntary sector,
pro bono providers, McKenzie friends and others
offering online advice.2

2

Legal Services Consumer Panel (2014) 2020 Legal Services How
regulators should prepare for the future
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REGULATED

Solicitor

Costs Lawyers

Notary
Chartered
Legal Executive

Barrister
Licensed
Conveyancer

Patent & Trade
Mark Attorney

CONSUMER
CHOICE

Unbundled
services

Mediator
Pro bono
support

Voluntary
sector

McKenzie
friend

Online
help

Source: Bar Standards Board (2016) Core database; Legal Services Consumer
Panel (2014) 2020 Legal Services How regulators should prepare for the future

We refer to the supply-side of the part of the market
that we regulate as “the Bar”. This includes selfemployed barristers, employed barristers, some
registered European lawyers, specialist legal firms
authorised by us and people who own, manage and
work in those firms, as well as unregistered barristers
who have been called to the Bar but do not practise
as a barrister. A barrister is a person who has been
called to the Bar by an Inn of Court. Where we are
referring specifically to barristers in this document,
this will be explicit.

There are also many in the sector working alongside
legal professionals to deliver legal services. At the Bar
for example, clerking staff and chambers management
play a significant role. Specialist organisations provide
services such as case management software, IT
support, accounting services, professional indemnity
insurance, recruitment and training for legal
professionals.

The BSB Regulatory Risk Outlook 2016
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Demand: There are many different individuals and
organisations who use, or may require, legal services.
The main client types could be grouped as below.
But it is not only those who already have a lawyer
who are our concern. Any individual or organisation
may have a legal need, and there are further groups
specifically impacted by the work of lawyers who
fall within the statutory definition of “consumers”
in the Legal Services Act – for example, victims or
witnesses.3 We also consider other parties affected
by the work of those we regulate, such as instructing

solicitors (“professional clients” in the context of the
Bar), opposing counsel and members of the judiciary
who rely on the Bar to assist them ably in the effective
administration of justice. Our Risk Outlook considers
all of these groups where they are relevant. We do not
believe we can be fully effective as a regulator if we
fail to understand the world around us. We risk failure
if we do not adequately take account of significant
changes taking place in the wider legal sector, or if
we think about our role in isolation from the many
others involved in overseeing, delivering or using legal
services in England and Wales.

Types of consumers of legal services

Publicly
funded and
pro bono

Private
clients

Small and
medium-sized
enterprises (SME)

Large
organisations

Source: Oxera/ Legal Services Board (2011) A Framework to monitor the legal services sector

3

See Legal Services Act 2007, s.207

Government

Part I Regulatory context

Market context
This section explores the current landscape in which
the Bar operates. It considers the nature of the law,
experiences of consumers, structural change in the
legal sector and external factors impacting delivery of,
and demand for, legal services.
The market in 2016 is changing rapidly and the longterm success of that market in meeting the needs of
consumers will be determined primarily by how the
Bar and other legal professionals respond.
This is why we have dedicated a whole section of
our Risk Outlook to market context. This sets the
backdrop for our three risk themes which follow.
This chapter explores the market context under the
following headings:

• Legal System – aspects of the law and legal services

19

Legal System
In this section, we explore some attributes of legal
services and the law that influence how effectively the
market is operating to meet the needs of those who
rely on the legal system.

The market for legal services is fundamental to
the rule of law and access to justice; these are
the bedrock of a democratic and fair society

In brief

• Effective legal services are important to society
beyond those directly involved.

• Unmet need for legal services can undermine
access to justice and the rule of law.

• Public trust in barristers and other lawyers is
important for the legal system as a whole.

that define the nature of the legal services market;

• Client experience and choice – the expectations of

clients and the range of providers from which they
may choose;

• Structural changes in the sector – including

regulatory and other systemic changes in the
administration of justice; and,

• External factors – wider aspects including

economic, political, social and technological
developments that affect both providers and
consumers in the market.

The legal system plays a crucial role in society, and
poor legal decisions or a poorly functioning court
system can have an impact well beyond any individual
case. When legal services do not operate effectively this
can undermine the public interest and make society
less fair and just. All of us have a collective stake in
the rule of law and in society achieving the appropriate
balance of rights and responsibilities. The impact
of legal services on the public (current and future
citizens) may be felt in terms of security, wellbeing or
participation in society.4 There is also a financial impact
given the importance of a well-functioning legal system
for the global economy and UK plc.
There is evidence that many legal issues and disputes
remain unresolved because those involved are unable
to obtain legal advice or representation due to cost,

4

Stephen Mayson, Legal Services Institute (2011, revised 2013)
Legal services regulation and ‘the public interest’
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or a lack of knowledge and confidence in how to
obtain it.5 This is particularly true amongst “socially
excluded” groups, even though they are more likely to
experience situations requiring a legal solution.6
If people cannot access legal advice because of cost or
other barriers, they may not be able to obtain justice.
This represents a significant challenge for the legal
services sector. Unmet need, and its disproportionate
impact on certain groups, can cause some sections
of the public to feel that the legal system does not
operate in their best interests. This can undermine
public trust in the legal profession, which the Legal
Services Consumer Panel found is lower than for
some other professions (see infographic on page 15).7
A recent study found that many feel their rights will
not be protected if they make use of legal services,
and that the legal sector is not fair or transparent.8
Another found that existing levels of trust in the legal
profession are already damaging both to providers of
legal services and to the wider public.9
Barristers have an overriding duty to the court to
act with independence in the interests of justice.
This duty to the court reflects the wider impact of
any legal decisions beyond just the parties involved
and the need to avoid miscarriages of justice. It is a
particularly important aspect of the Bar’s regulatory
regime. Barristers’ duty to act in the best interests of
each client is subject to that wider duty to the court.
The ethical decisions required of legal professionals
can be complex, and the results of poor decisions
can affect public trust in the profession and the
administration of justice more generally.

5

6
7
8
9

Legal Services Commission (2010) Report of the 2006-2009
English and Welsh Civil and Social Justice Survey; Legal Services
Research Centre (2010) Knowledge, capability and experience of rights
problems; Legal Services Board (2014) How People Resolve ‘Legal’
Problems
Buck et al. (2005) Social Exclusion and Civil Law: Experience of Civil
Justice Problems among Vulnerable Groups
Legal Services Consumer Panel (2015) Tracker Survey
Hodge, Jones & Allen (2015) UK Perceptions of the Legal and Justice
System
Respublica (2015) In Professions We Trust

Many people requiring legal services can be in
vulnerable situations

In brief

• Many using legal services are already in a

vulnerable position, and can have characteristics
which put them further at risk of detriment.

• These characteristics can be short-term or

long-term, can change over time and have a
cumulative effect.

• Vulnerable consumers may have support needs
which are poorly addressed by legal service
providers.

Many seeking legal services will be doing so in very
difficult circumstances, and in response to potentially
life-changing events. In these circumstances,
consumers are already in a vulnerable situation where
they can be particularly at risk of loss or harm. Those
who are feeling stressed or vulnerable may be less able
to make good decisions about their legal situation.
This in turn may have an impact on the outcome of
their legal case; and the consequences for individuals
can be severe. Consumers can also feel intimidated
by legal professionals and the process of purchasing
legal services.10 This can also contribute to them not
making a complaint when they are dissatisfied with the
service they have received.11

10 Solicitors Regulation Authority (2010) Research on Consumers’
Attitudes towards the Purchase of Legal Services
11 Legal Ombudsman (2012) Consumer experiences of complaint
handling in the legal services market

Part I Regulatory context

21

Some legal consumers will be facing particular
vulnerabilities, which could relate to a wide range of
situations or individual characteristics, such as:12

Consumer vulnerability
Age

Lone parent

Health problems

Inexperience

Loss of income

Being a carer

Learning disabilities

Living alone

Leaving care

Physical disabilities

Low income

Bereavement

English as a second language

Low literacy

Relationship breakdown

Location

Cultural barriers

Release from prison

Lack of internet access

Mental health issues

Such individuals can face additional barriers to
accessing legal services or to obtaining an appropriate
service. Past research projects have suggested that
(for example) consumers with learning disabilities,13
hearing impairment,14 or young defendants or
witnesses15 have support needs that are often poorly
addressed by legal service providers. Other research
also suggests that individuals with one or more
“vulnerabilities” report higher numbers of civil
justice problems on average [than those without
any “vulnerabilities”].16

12 Legal Services Consumer Panel (2014) Recognising and Responding
to Consumer Vulnerability
13 Legal Services Consumer Panel (2013) What happens when people
with learning disabilities need advice about the law?
14 Kyle et al. (2012) Legal Choices – Silent Process
15 Institute for Criminal Policy Research for the BSB (2015) Youth
Proceedings Advocacy Review
16 Legal Services Commission (2010) Report of the 2006-2009 English
and Welsh Civil and Social Justice Survey

For many facing legal problems, their vulnerability is
the very cause of needing that legal help in the first
place. Some of the most common causes of civil
justice problems include loss of income, stress related
ill-health and “not knowing my or someone else’s
rights”.17
Consumer vulnerabilities can be short-term or longterm, and may change over time. Not all of the risk
factors listed will consistently affect access to legal
services. One factor on its own may not create barriers
to access, but in combination with other factors could
place a legal consumer in a vulnerable position.

17 Legal Services Commission (2013) Summary Findings of Wave 2 of
the English and Welsh Civil and Social Justice Panel Survey
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The complexity of the system and the limited
legal capability of consumers

In brief

• The legal system is complex and continually
changing.

• There are generally low levels of legal capability

among the public. This affects a person’s ability
to deal with law-related problems and can make
it difficult for people to appreciate the complexity
of the law.

• A lack of understanding of their rights and of legal
services is a particular problem for some groups
and with certain legal issues.

• Public legal education is one way of building legal
capability to help consumers understand and
interact with the legal system.

The complexity of the legal system requires
practitioners to keep up to date with developments in
technical areas of the law.
The pace of statutory change varies across the
different areas of law. Immigration is one example of
an area of law that changes rapidly and has complex
rules that interact with other areas of law, such
as human rights, employment, housing etc. The
complexity is magnified by the significant impact that
poor advice or decisions can have on a potentially
vulnerable client group.
Where the area of law is complex, the language,
procedure and protocols required to apply it in specific
circumstances often become more challenging for
consumers. They can be confronted with different
courts, different types of lawyers, and different
processes, all of which make using the system harder
for consumers.

So the law itself and the legal system in England and
Wales can be hard for many consumers to understand.
This is compounded by the fact that for many people,
legal services are an infrequent and/or distress
purchase (a purchase made following an event or
situation which may have harmed a consumer or
placed them under significant distress such as an
accident or divorce).
It is difficult for inexperienced, often vulnerable,
consumers to know who to turn to for advice and/or
representation. “The idea that individuals are capable
of handling civil justice problems without professional
advice, anticipates a level of existing competence
from the population”18 that often is not there. This can
worsen any legal problems they face19 and affect their
willingness to engage with legal services in the first
place.20 The urgent and stressful nature of many legal
problems means that consumers may find it difficult
to research their options in an objective and thorough
manner. This can increase the imbalance in knowledge
and understanding of the law between a provider and
their client. The growth of alternative (including
unregulated) providers has increased choice, though
many consumers struggle to tell the difference
between providers, especially regulated and
unregulated ones (this is explored further in theme
three on page 61).
A lack of knowledge of their rights and a lack of
understanding of legal services is more common
among disadvantaged or vulnerable groups and
around certain legal issues.21 This can lead to further
disadvantage when people from these groups require
legal services.

18 Denvir et al. (2013) When legal rights are not a reality: do individuals
know their rights and how can we tell?, The Journal of Social Welfare
and Family Law, 35:1, 139-160
19 The source here is the same as the previous footnote. For the rest of
this document we will use the term ‘ibid.’ to state this.
20 Legal Services Board (2012) Understanding consumer needs from
legal information sources
21 Legal Services Research Centre (2010) Knowledge, capability and
experience of rights problems
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Alongside the complexity of the legal system, most
members of the public also have low levels of
legal capability. Law for Life, a legal education and
information charity, has defined this as “the abilities
that a person needs to deal effectively with lawrelated issues”.22 This covers the knowledge, skills
and attitudes needed by a consumer to identify and
subsequently resolve a legal problem they are facing
– so going beyond knowledge of the law, to include
capabilities such as communication skills, confidence
and determination. Their studies have found that
“only 59% of people were able to demonstrate some
understanding of their rights” and “only 25% of people
claim to know their legal position completely when
they experience a legal problem”. They also found
that the “majority of people feel confident that they
can achieve a fair resolution to a problem” until they
realise they have encountered a legal problem. At this
point, “levels of confidence [reduce] significantly”.23

23

There are initiatives to build public legal capability,
though work is still largely undertaken by a couple of
specialist charities. Activity is driven in part by the rise
in unrepresented parties in the legal system, with a
co-ordinated support strategy for litigants in person
bringing together several agencies to provide easy to
understand advice for members of the public.27 The
Law Society has produced a toolkit for partners and
corporate social responsibility professionals interested
in building public legal capability.28

Analysis of a previous English and Welsh Civil and
Social Justice Survey made similar findings. For
example, “out of the five thousand people who
took part, only 38% said they knew their legal rights
and 69% did not know anything about formal legal
processes”.24 More recent findings showed that when
faced with legal problems, 31% of respondents felt
they did not understand their rights at all. Just 11%
were able to correctly identify problems as being legal
in nature.25
When the public has low levels of legal capability,
individual consumers are unlikely to appreciate the
complexity of the law in respect of their particular
problem. Work by the Legal Services Consumer Panel
found that there is a “common belief that the law is
relatively black and white in some areas”. 26

22 ibid.
23 Law for Life (2015) Legal Needs, Legal Capability and the Role of
Public Legal Education
24 Legal Services Research Centre (2007) Annexe to the PLEAS Task
Force Report: Education Implications from the English and Welsh Civil
and Social Justice Survey
25 Legal Services Commission (2013) Summary Findings of Wave 2 of
the English and Welsh Civil and Social Justice Panel Survey
26 Legal Services Consumer Panel (2010) Quality in Legal Services

27 Available at http://www.advicenow.org.uk
28 The Law Society (2016) Developing a public legal education
programme: guidance and toolkit
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Affordability and value of legal advice

In brief

• Legal services are often either too expensive, or
perceived to be too expensive, for consumers.

• Reductions in legal aid have increased the

number of consumers with legal problems who
cannot afford advice.

• For those who can pay for legal advice, there are
a number of ways to do so.

• Consumers struggle to judge the quality of

legal advice and representation which makes it
particularly difficult to judge the value offered
by different providers.

Legal services are too expensive for many consumers.
In the words of the Lord Chief Justice, “…our justice
system has become unaffordable to most”.29
In addition, other consumers, who may actually
be able to afford legal services, are put off from
seeking advice because they perceive that it will
be too expensive. Many consumers lack sufficient
information to make confident, informed decisions
about the value and affordability of legal services.
Legal aid has long been a way of making sure that legal
advice is accessible to those who otherwise might
be unable to afford it for certain legal problems.30
Recent cuts in the amount of legal aid available, and
associated changes to the way in which it is allocated,
have resulted in larger numbers of consumers unable
to afford legal advice or representation in court. For
example, in private family law cases, the Ministry of
Justice found that the majority of litigants in person
29 Judicial Office (2016) Lord Chief Justice’s Report 2015
30 Article 14, paragraph 3 (d) of the International Covenant on Civil
and Political Rights states that everyone is entitled to “have legal
assistance assigned to him in any case where the interests of
justice so require, and without payment by him in any such case if
he does not have sufficient means to pay for it.”

were in that position “because they were ineligible for
or had been unable to obtain legal aid, but could not
afford legal representation”.31
One survey found that 63% of the public do not
believe professional legal advice is an affordable
option for ordinary people.32 Other research by the
Legal Services Board suggests that “perceived high
costs is [one of the] main barriers to accessing legal
services for small businesses”. 33
For those who can afford legal advice, providers
do offer some different ways to pay. These include
“no win, no fee” (or “no win, discounted fee”)
arrangements such as conditional fee agreements,
fees that are fixed regardless of the time spent by
the provider, bulk payments for an agreed amount of
work and standard hourly rates. It appears that the
introduction of damages-based agreements in the
Legal Aid, Sentencing and Punishment of Offenders
Act 2012 (LASPO), another form of “no win, no fee”
arrangement, has perhaps not widened consumer
financing options as hoped. A Bar Council report
found that one year on from LASPO, only 3% of
barristers had used a damages-based agreement.34
Unbundling can also be a way to reduce the cost of
legal advice. This involves separating “a package of
legal services into parts or tasks”.35 The consumer and
provider then agree which parts the provider will do,
with the consumer doing the rest.

31 Ministry of Justice (2014) Litigants in person in private family law
cases
32 Hodge, Jones & Allen (2015) UK Perceptions of the Legal and Justice
System
33 Legal Services Board (2016) Cost of Services
34 The Bar Council (2014) The Legal Aid, Sentencing and Punishment
of Offenders Act 2012 (LASPO): One Year On
35 Legal Services Consumer Panel (2015) Qualitative research
exploring experiences and perceptions of unbundled legal services
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Alongside the perception of affordability, many
consumers struggle to judge the quality of legal
advice.
The Legal Services Consumer Panel found
five reasons for this:36

• Seeking legal advice is an infrequent event for some
consumers;

• Consumers felt they had limited legal capability and
as such may not understand the intracacies of their
problem and how the law applies to it;

• The value of legal advice can sometimes become
apparent in the long term, rather than the short
term;

• There is minimal information – outside of the

consumer’s engagement with their lawyer – to help
them assess the suitability and value of the advice
they are receiving; and

• Consumers are relatively passive and unlikely to

compare different lawyers before obtaining legal
advice.

As a result of this, many consumers judge the quality
of the advice largely on the customer service they have
received or the outcome of their case. They assume
all lawyers have an acceptable level of legal knowledge
and are not able to evaluate the technical accuracy of
the advice given.37
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Client experience and choice
Service expectations

In brief

• Demand for legal services is changing. Some

consumers are looking for providers to provide
services in more flexible ways, such as working
directly for clients and/or being instructed on a
more limited basis allowing consumers to tackle
other elements themselves.

• Adjusting to clients’ changing expectations can

pose challenges for providers, particularly around
adoption of (and investment in) new technologies.

• There are demands for greater transparency,

flexibility, and clarity around cost and quality.

Clients increasingly expect transparency,
responsiveness, convenience and flexibility in the
delivery of legal services.38 This reflects changes in the
way other professions and service providers interact
with consumers, particularly driven by adoption of
technology to support delivery of services.

The Competition and Markets Authority has, at
the time of writing, announced a study into “longstanding concerns about the affordability of legal
services and standards of service”. This will explore
areas such as whether consumers can make informed
purchasing decisions, whether they are adequately
protected if things go wrong and if regulation and
the regulatory framework impacts on competition
between providers.

For the Bar, past studies have suggested a gradual
increase in demand from consumers seeking
to instruct barristers on a public access basis.39
We are undertaking further research on this, due
for publication in mid-2016. The combination of
unbundling and public access could allow consumers
to minimise the cost of legal services considerably.
First, they would not need a professional intermediary
and second, they could receive advice only on the
parts of a case they are not confident in handling
themselves. The Bar may need to deal directly with
members of the public more often, and change
their ways of working in order to meet the changing
expectations of their clients. To help with this, they are
required to complete public access training.

36 Legal Services Consumer Panel (2010) Quality in Legal Services
37 ibid.

38 LexisNexis (2015) The Age of the Client: Bellwether Report
39 Robins (2010) Direct Access to Barristers

