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Summary 
 

This report presents the findings of a qualitative investigation of judicial perceptions of the 

quality of criminal advocacy in the Crown Court. The study was commissioned by the 

Solicitors Regulation Authority and Bar Standards Board, and undertaken by the Institute for 

Criminal Policy Research of Birkbeck, University of London. 

 

The study 

 

The aims of the research were: 

 

¶ to understand the views of the judiciary on the quality of criminal advocacy;  

¶ to establish a baseline to assess and evaluate the quality of criminal advocacy; and  

¶ to address perceptions and any issues of regulatory concern that may require further 

investigation. 

 

Forty-six circuit judges and four High Court judges - broadly reflecting the demographic and 

professional profile of circuit judges in England and Wales - were recruited to take part in 

qualitative interviews. These sought to draw out how judges define good criminal advocacy 

and how often they think they see good practice in their courts. The interviews also focused 

on judgesô assessment of the key factors affecting the quality of advocacy and how 

advocacy could be improved, including through input by the judiciary and the regulators. 

 

This was a small qualitative study and as such the perceptions of the quality of criminal 

advocacy discussed here are illustrative and do not represent the views of all circuit or High 

Court judges. 

 

Key findings 

 

Defining ógoodô advocacy 

 

¶ Three main themes emerged in the judgesô comments about what it means to be a 

ógoodô advocate. They emphasised that advocates should be good communicators ï 

referring, as specific aspects of this, to persuasiveness, tailoring the style of address to 

the audience, and adaptability. They noted focus, encompassing the ability to take a 

strategic and structured approach and to be succinct in addressing the court, as a 

feature of effective advocacy. They also said that thorough preparation is a necessary 

precondition for ógoodô advocacy. 

¶ Judges additionally highlighted the importance of legal knowledge, showing respect 

towards court users and the court, and assisting the judge. Some judges commented 

that ógoodô advocacy cannot be easily defined.  
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¶ A majority of the judges were of the view that being a ógoodô prosecution advocate 

demands a different skill-set or style from what is required to be a ógoodô defence 

advocate. Many said that the best advocates are those who have experience of both 

roles.  

 

Perceptions of the quality of advocacy  

 

¶ Most of the judges deemed advocacy to be generally competent.  

¶ Some noted that quality of advocacy differs depending on the seriousness of the case 

and the professional background of the advocate; solicitor-advocates and in-house 

barristers were less well reviewed than members of the independent Bar. Judges 

explained this disparity with reference to differences in the training received by barristers 

and solicitor-advocates and the narrower professional experience of in-house advocates.  

¶ Distinctions were also made between the quality of advocacy practised in large, urban 

versus smaller crown court centres, although there were recognised challenges for the 

quality of advocacy in both types of court setting.  

¶ The judges tended to think that the quality of advocacy had declined over time, with a 

large proportion of interviewees perceiving standards to be poorer than when they had 

practised as advocates themselves. 

¶ There was some consensus amongst the judges about their expectations of advocates in 

meeting core professional standards set by their regulators, with most concern 

expressed about standards of case preparation and advocatesô ability to ask focussed 

questions of witnesses and defendants.  

¶ One area of practice that is recognised to be largely improving is advocatesô skills in 

dealing with young and vulnerable witnesses. The training provided to advocates on 

vulnerable court users, and the available court adaptations for vulnerability which are 

now embedded in routine practice, were said to have brought significant benefits. 

 

Barriers to good advocacy  

 

¶ More than half of the judges interviewed expressed concerns that declining levels of 

remuneration in criminal advocacy, and associated low levels of morale within the 

profession, have a negative impact on the quality of advocacy. A specific concern is that 

such issues can mean that the most able advocates leave criminal practice in favour of 

more lucrative work in the civil arena.  

¶ The most commonly cited barrier to high quality advocacy ï referred to by almost two-

thirds of judges - is that it is common practice for advocates to take on cases beyond 

their level of experience. This was said to arise particularly in relation to solicitorsô firms 

which, for financial reasons, opt to keep cases óin houseô rather than to instruct 

independent counsel with the necessary level of experience. 

¶ The judges said that junior advocates, especially solicitor-advocates, are not afforded 

sufficient opportunities to learn via shadowing and by being mentored by their more 
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experienced peers; this also affects barristers since it is now less common to instruct 

both junior and senior counsel to a single case. 

¶ It was also said in the interviews that broader change in the criminal justice system, such 

as shifts in the size and make-up of court caseloads, economic and time constraints, and 

technological reforms, can act as further barriers to good advocacy.  

 

 

Improving the quality of advocacy 

 

¶ Almost half of the judges argued for more mandatory continuing professional 

development (CPD) for advocates, and stressed that this, and advocacy training more 

generally, should be focused on the practical aspects of advocacy.  

¶ There was some support among the interviewees for judicial involvement in the training 

of advocates, for example, through contributions to Inns of Court training programmes 

and seminars, or to local initiatives.  

¶ A sizeable minority of the judges perceived a need for formalised assessment of 

advocates, to be undertaken by an external body, by peers and senior colleagues, or by 

the regulators. Some felt that such a system should entail determining advocatesô 

capacity to take on certain levels or types of work. Most of the judges, however, were 

resistant ï and sometimes strongly resistant ï to the idea of judicial involvement in 

formalised assessment of advocates.  

¶ On the other hand, the judges tended to regard the provision of informal feedback and 

advice to advocates as part of their role, and as something that can make a significant 

difference to individualsô practice. 

¶ The main and most explicit demand that our interviewees made of the regulators was 

that they should be more robust in responding to poor advocacy when alerted to 

problems by judges or if a new appraisal system were to be instituted. However, there 

was also some uncertainty among the interviewees about whether, or how, they should 

report poor advocacy to the regulators.
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1. Introduction 
 

 

This report presents the findings of a six-month study, commissioned by the Solicitors 

Regulation Authority (SRA) and the Bar Standards Board (BSB), of judicial perceptions of 

the quality of criminal advocacy in the Crown Court. 

 

1.1 Background  

 

There has been very little empirical research on the quality of criminal advocacy. An 

independent review undertaken by Sir Bill Jeffrey in 20131 of how criminal defendants are 

given legal representation in the courts of England and Wales, noted óa level of disquiet 

about current standards among judges which was both remarkable for its consistency and 

the strength with which it was expressedô. The review focused on the implications for quality 

and the potential problems caused by a significantly changing landscape for criminal 

advocacy. It refers to a mix of conflicting factors, including reduced reported and recorded 

crime, much less work with fewer contested trials, but also an increasing number of 

practising advocates after the óliberalisationô of rights of audience.  Routine data on court 

caseloads from the Ministry of Justice2 confirm a downward trend in numbers of trials in both 

the Crown Court and magistratesô courts since 2010. For example, 179,794 trails were listed 

in magistratesô courts in 2010 compared to 149,423 in 2016; the equivalent numbers for the 

Crown Court were 43,259 in 2010 and 37,339 in 2016 (albeit the latter figure is close to the 

figure for trials listed in the Crown Court in 2000). 

 

The Jeffrey Review echoed concerns about declining standards of advocacy highlighted in 

earlier reports by the BSB3 and the Crown Prosecution Service4 (CPS). For example, 

interviews and a survey of 708 criminal advocates (527 barristers, 102 Queens Counsel, 79 

Legal Executives or Associate Prosecutors), commissioned by the BSB found unease about 

criminal advocates acting beyond their competence and worries that standards of advocacy 

would continue to decline if the regulators failed to act. Both the BSB and CPS reports 

identified problems with the quality of case preparation, presentation of cases and cross-

examination. Research for the BSB on the quality of advocacy in youth proceedings,5 

undertaken by two of the authors of this report, also pointed to weaknesses in advocacy, 

                                                           
1 Jeffrey review on Independent criminal advocacy in England and Wales (2014),  
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/310712/jeffrey-review-
criminal-advocacy.pdf   
2 Ministry of Justice Criminal court statistics bulletin: April to June 2017 (main tables), Tables M2 and C2, 
https://www.gov.uk/government/statistics/criminal-court-statistics-quarterly-april-to-june-2017   
3 'Perceptions of Criminal Advocacy', ORC International, 26th March 2012 
4 'Follow-up report of the thematic review of the quality of prosecution advocacy and case presentation', HM 
Crown Prosecution Service Inspectorate (HMCPSI), March 2012 
5 Wigzell, A., Kirby, A. and Jacobson, J. The Youth Proceedings Advocacy Review (2015), Bar Standards Board. 
 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/310712/jeffrey-review-criminal-advocacy.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/310712/jeffrey-review-criminal-advocacy.pdf
https://www.gov.uk/government/statistics/criminal-court-statistics-quarterly-april-to-june-2017
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including in relation to knowledge of youth justice law, procedures and provisions, and 

communication with young defendants and witnesses.  

 

The various concerns raised by the prior research have led to a recognition on the part of the 

regulators of the need to identify the continuing barriers to high standards of criminal 

advocacy and to explore and develop new approaches to assessing, monitoring and 

improving the quality of advocacy. The research reported upon here was commissioned for 

the purpose of supporting and informing these developments.  

 

1.2 Aims and methods of the study 

 

The overarching aims of this research were: 

 

¶ to understand the views of the judiciary on the quality of criminal advocacy;  

¶ to establish a baseline to assess and evaluate the quality of criminal advocacy 

and the competency of individual advocates; 

¶ to address perceptions and any issues of regulatory concern that may require 

further investigation. 

 

The methodology of the study, as determined by the SRA and BSB, was qualitative, semi-

structured interviews with circuit judges and a small number of High Court judges. The 

interviews focused on the quality of advocates ï both barristers and solicitor-advocates6 ï 

practising in the Crown Court.    

 

1.2.1 Sampling and recruitment 

 

There were two considerations when deciding upon the method of sampling for the study: 

that interviewees should reflect, as much as possible, the gender, ethnic and professional 

profile of the judiciary (in this case, the profile of circuit judges) and that recruitment should 

be geographically spread, with interviewees recruited from court centres across England and 

Wales, including from both large and relatively small centres, and those located in urban 

conurbations and in smaller towns and cities.  

 

The Judicial Office approved the study and made the initial contact with the presiding judge 

of each circuit, through whom the research team was provided with names and email 

addresses of potential interviewees. With permission from the Judicial Office, the research 

team extended the sample by asking a small number of interviewees to recommend 

colleagues who might be willing to participate in the study. 

 

A total of fifty judges were interviewed: 46 circuit judges from each of the six circuits of 

England and Wales and four High Court judges (see Table 1.1). 

                                                           
6 Solicitor-advocates are those who have been awarded Higher Rights of Audience (HRA), permitting them to 
conduct criminal or civil advocacy in the higher courts. 
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Table 1.1:  Number of interviews by circuit  

 

High Court  4 

Circuit 46 

   South Eastern 13 

   Midlands 11 

   Western   6 

   Wales   6 

   North Eastern   5 

   Northern   5 

 

1.2.2 Structure and content of interviews   

 

Interviews were conducted ether face-to-face (19) or by telephone (31), depending on the 

intervieweeôs preference and availability. Interviews were semi-structured and guided by an 

interview schedule, reproduced in the Appendix, which sought the judgesô insights in four 

main areas:  

 

¶ definitions of what constitutes ógoodô criminal advocacy;   

¶ the extent to which advocates meet the core professional standards expected of 

them; 

¶ factors affecting the quality of advocacy; 

¶ how criminal advocacy could be improved, and the role of judges and the 

regulators in improving advocacy.  

 

As is usual practice with semi-structured interviewing, the schedule was used in a flexible 

manner, meaning that the ordering and precise wording of questions could be adapted 

where this enabled more free-flowing discussion. To ensure that interviews did not over-run 

ï it was agreed with the SRA, BSB and Judicial Office that they should generally be limited 

to 45 minutes ï a priority list of questions was agreed that should be put to every 

interviewee. (The priority questions are highlighted in yellow in the Appendix.) 

 

The first ten interviews, all of which were conducted face-to-face, acted as a pilot for testing 

the schedule. Several changes were made as a result of this process. It was also agreed 

that the judges should be given advance notice of the kinds of questions they were to be 

asked in interview, and that they would be invited to provide anonymised examples from 
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recent cases, to illustrate points made, since some of the early pilot interviewees 

commented that they found it difficult to give detailed answers and examples óon the spotô. 

 

1.2.3 Analysis 

 

The interviews were audio-recorded and fully transcribed. The analysis focused on 

identifying the main themes arising from each of the main topic areas, assessing the 

consistency of responses across interviews to determine the extent of consensus on key 

points and examining whether perceptions differed by geographic location or any other 

factor.  

 

1.2.4 Ethics 

 

The study received approval from the Judicial Office and from the Research Ethics 

Committee, of the Law School at Birkbeck, University of London. All interviewees were sent 

a study information sheet in advance of the interview, outlining the aims of the research and 

the areas to be examined during interview. They were also assured of confidentiality and 

anonymity in the reporting of study findings. Interviewees provided signed consent to take 

part in the study and for the interview to be recorded for transcription (two interviewees 

declined to be recorded and written notes of the interviews were taken instead). 

 

 

1.3 The interviewees  
 

Of the sample of fifty judges, over a quarter were women (14) and all but three described 

their ethnicity as white. Ages ranged from 44 to 69, with an average age of 57 years. Almost 

all the judges (47) had previously practised as barristers, and most had worked 

predominantly or solely in the criminal courts. Four had been solicitors for at least some of 

their professional career prior to their appointment to the bench. The average number of 

years sitting as a full-time judge was six years, with a range from under one to 19 years. 

 

In terms of gender and ethnicity, our sample was broadly reflective of the profile of the full 

population of circuit judges. As presented in Table 1.2, statistics on judicial diversity for 

20177 show that around one-quarter of circuit judges are female and, where ethnicity is 

reported, 4% are from Black, Asian and minority ethnic (BAME) backgrounds. However, our 

interviewees were younger than average, with 56% being under the age of 60 compared 

with 46% of circuit judges overall. Most circuit judges come from a barrister background; our 

sample had slightly fewer judges who had previously (ever) been solicitors: 8% versus 11% 

of circuit judges.  

 

 

 

                                                           
7 Judicial Diversity Statistics 2017, https://www.judiciary.gov.uk/publications/judicial-statistics-2017/  

https://www.judiciary.gov.uk/publications/judicial-statistics-2017/


 
 

5 
 

Table 1:2:  Demographic and professional profile of judges   
 

 Interview sample (N=50) Circuit judges (N= 635)* 

Female 28% 27% 

BAME 6% 4% 

Background - solicitor 8% 11% 

Age     40-49  12% 8% 

            50-59  44% 38% 

             60 + 44% 54% 

*Based on Judicial Diversity Statistics 2017  

 
 

This was a qualitative study involving interviews with a relatively small sample of judges ï 

comprising less than 10% of all circuit judges and an even smaller proportion of High Court 

judges of the Queenôs Bench Division. As such, the views about the quality of criminal 

advocacy that are reported here are illustrative and not necessarily representative of all 

circuit or High Court judges. Further, it is possible that those judges who have strong views 

or concerns about the quality of advocacy may have been more likely to volunteer to be 

interviewed for the study.  

 

 

1.5 Structure of the report  

 

The interview findings are set out in detail over the following four chapters of this report. 

Chapter 2 presents the intervieweesô definitions of ógoodô advocacy, including the illustrative 

examples they provided from recent cases they had heard. Chapter 3 reports on the judgesô 

perceptions of the quality of current criminal advocacy and how that compares to advocacy 

in the past. We also detail their impressions of how often advocates meet the core 

professional standards set out by the regulators. In Chapter 4 we discuss the various factors 

that, according to the judges, undermine the quality of criminal advocacy. Chapter 5 then 

sets out the judgesô views on what can be done to improve the quality of advocacy, including 

their perceptions of the role of the judiciary and of the regulators in this regard.   

 

We have assigned a code to each interviewee to protect anonymity. Additionally, we have 

changed some of the details of specific cases (for example, relating to the nature of the 

alleged offence or characteristics of victims) that are referred to for illustrative purposes, to 

prevent identification of the cases or of the judges involved.  
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2. Defining ógoodô advocacy 
 

 

This chapter explores the judgesô own definitions of high quality advocacy ï reporting on 

what they think it means to be a ógoodô advocate.8 Three main themes emerged in 

comments made by a large majority of the judges, and in the illustrative examples that they 

offered of both ógoodô and ópoorô advocacy: communication, focus, and preparation. 

These themes are discussed, below. We follow this by looking at other key features of 

advocacy that were frequently mentioned by the judges, and at their comments about the 

contrasting demands of prosecution and defence advocacy.  

 

2.1 Communication  

 

The judges repeatedly emphasised that good communication is an essential ingredient of 

advocacy. They spoke about persuasiveness, tailoring the style of address to the specific 

audience (usually, the jury or judge), and adaptability, as specific aspects of good 

communication.  

 

                                                           
8 ²ƘƛƭŜ ǿŜ ŀǊŜ ǘƘŜǊŜŦƻǊŜ ǎŜǘǘƛƴƎ ƻǳǘ ƘŜǊŜ ǘƘŜ ƧǳŘƎŜǎΩ ƭŀǊƎŜƭȅ ǳƴǇǊƻƳǇǘŜŘ ŀŎŎƻǳƴǘǎ ƻŦ ǿƘŀǘ ƛǘ ƳŜŀƴǎ ǘƻ ōŜ ŀ 
good advocate, it is possible that some of these accounts were influenced by the brief outline of the interview 
questions and core professional standards that ς as noted in the Introduction - was sent to many of the judges 
in advance. However, any such influence appeared to us to be minimal.   

5ŜŦƛƴƛƴƎ ΨƎƻƻŘΩ ŀŘǾƻŎŀŎȅΥ ƪŜȅ ŦƛƴŘƛƴƎǎ 
 

¶ ¢ƘǊŜŜ Ƴŀƛƴ ǘƘŜƳŜǎ ŜƳŜǊƎŜŘ ƛƴ ǘƘŜ ƧǳŘƎŜǎΩ ŎƻƳƳŜƴǘǎ ŀōƻǳǘ ǿƘŀǘ ƛǘ ƳŜŀƴǎ ǘƻ ōŜ ŀ 
ΨƎƻƻŘΩ ŀŘǾƻŎŀǘŜΦ  

¶ First, judges emphasised that advocates should be good communicators ς referring, 
as specific aspects of this, to persuasiveness, tailoring the style of address to the 
audience, and adaptability.  

¶ The second theme was focus, with judges observing that the ability to take a 
strategic and structured approach, and to be succinct in addressing the court, are 
essential features of effective advocacy.  

¶ Thirdly, judges said that thorough preparation ƛǎ ŀ ƴŜŎŜǎǎŀǊȅ ǇǊŜŎƻƴŘƛǘƛƻƴ ŦƻǊ ΨƎƻƻŘΩ 
advocacy in any sense. 

¶ Interviewees also highlighted the importance of legal knowledge, showing respect 
towards court users and the court, and assisting the judge. Some judges commented 
ǘƘŀǘ ΨƎƻƻŘΩ ŀŘǾƻŎŀŎȅ Ŏŀƴƴƻǘ ōŜ Ŝŀǎƛƭȅ ŘŜŦƛƴŜŘΦ  

¶ ! ƳŀƧƻǊƛǘȅ ƻŦ ǘƘŜ ƧǳŘƎŜǎ ǿŜǊŜ ƻŦ ǘƘŜ ǾƛŜǿ ǘƘŀǘ ōŜƛƴƎ ŀ ΨƎƻƻŘΩ ǇǊƻǎŜŎǳǘƛƻƴ ŀŘǾƻŎŀǘŜ 
demands a different skill-set or ǎǘȅƭŜ ŦǊƻƳ ǿƘŀǘ ƛǎ ǊŜǉǳƛǊŜŘ ǘƻ ōŜ ŀ ΨƎƻƻŘΩ ŘŜŦŜƴŎŜ 
advocate. Many said that the best advocates are those who have experience of both 
roles.  
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2.1.1 óAn art of persuasionô 

 

Some judges stressed that advocacy is all about persuasion. One commented that it is, by 

definition, óan art of persuasionô [CC8];9 another said: óThatôs actually what youôre doing; 

seeking to persuade someone to your point of view,ô [CC28]; while a third described 

advocates as ósalesmen, and theyôre selling an idea, in the same way as somebody is selling 

a productô [CC33]. 

 

It was widely recognised that advocates should have an engaging style of communication if 

they are to be persuasive and to ensure that the audience is listening: several judges said, 

for example, that it is about effective óstory-tellingô. One judge contrasted the kind of 

prosecutor who opens the case to the jury by talking about legal definitions with the 

prosecutor who, in a case of assault, tells the jury about the victimôs night out in the pub and 

then: 

 

ópicks up [the] photograph of [the victimôs] bloodied face and é pointing at the 

defendant, goes: ñThis is what he did.ò The reason for that is the jury then look 

appalled, they look horrified at the defendant and weôre on the home straight. Itôs all 

about understanding basic storytelling, and it goes right back to Jackanory.ô [CC29] 

 

The judges also made it clear that the advocate is not simply required to tell a story him or 

herself, but must have the skills to elicit a story from the witness, particularly when carrying 

out examination-in-chief.10 This was described as the most difficult aspect of advocacy by 

one of the High Court judges, who talked of the need óto tease out of a witness, in a non-

leading fashion, the story the witness has to tellô [HCJ01]. Another judge, as set out in Box 

2.1, made it clear that there is also considerable skill to cross-examining in such a way that 

the jury and the judge are fully absorbed by what is being said.  

 

                                                           
9 The Circuit Judge interviewees have been assigned codes CC1 to CC46, and the High Court judges HC1 to HC4.  
10 Examination-in-chief is when the witness is asked questions by the party which has called that witness.  

Box 2.1: Cross-examination which absorbs judge and jury 

Ψ¢ƘŜ ŎƻƴǘŜȄǘ ƻŦ ǘƘŜ ǊŀǇŜ ǿŀǎ ŀ ōǊŜŀƪŘƻǿƴ ƛƴ ǘƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇΦ Χ ώtǊƻǎŜŎǳǘƛƴƎ ŎƻǳƴǎŜƭϐ ǇƛŎƪŜŘ 
probably four good topics and then asked questions that exposed the very thin account that the 
defendant has given, his very prettified version of their ǊŜƭŀǘƛƻƴǎƘƛǇΦ Χ ²Ƙŀǘ ƛǘ ŘƛŘ ǿŀǎΣ ƛƴ ŜŦŦŜŎǘΣ 
ask questions that were the ones that, if you and I were sitting in front of the telly, watching a 
ŎǊƛƳŜ ŘǊŀƳŀΣ Χ ǿŜΩŘ ŀǎƪΥ ά²ŜƭƭΣ ǘƘŜƴΣ ǿƘȅ ŘƛŘ ƘŜ Řƻ ǘƘƛǎΚ ²Ƙȅ ŘƛŘ ǎƘŜ Řƻ ǘƘŀǘΚέ IŜ ŀǎƪŜŘ ƛǘ ƛƴ 
plain language, thŜǊŜ ǿŜǊŜ ƴƻ ŦŀƴŎȅ ǘǊƛŎƪǎΣ ŀƴŘ ƘŜ ŘƛŘƴΩǘ ǘǊȅ ǘƻ ƳŀƪŜ ǇƻƛƴǘǎΦ Χ L ŎƻǳƭŘ ǎŜŜ ǘƘŜ ƧǳǊȅ 
Χ ώƛƴϐ Ƴȅ ǇŜǊƛǇƘŜǊŀƭ Ǿƛǎƛƻƴ ς were absolutely gripped from start to finish. It took an hour and a 
half, but it was one of those cross-ŜȄŀƳƛƴŀǘƛƻƴǎ ǿƘŜǊŜΣ ƛŦ ȅƻǳΩŘ ŀǎƪŜŘ ƳŜ Ƙow long it had taken, 
LΩŘ ƘŀǾŜ ǎŀƛŘΣ ŀōƻǳǘ ор ƳƛƴǳǘŜǎΦ L ǿŀǎ ƎǊƛǇǇŜŘ.Ω ώ//омϐ 
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The following quotation emphasises that the converse of the advocate who genuinely 

engages his or her audience (there is a reference to óentertainingô the jury, albeit the subject 

matter that an advocate is dealing with may be distressing and even tragic) is the advocate 

who is boring and easy to ignore:  

 

óOnce the jury starts emptying their handbag of old receipts when youôre addressing 

them, you ought to get the idea that youôre not actually entertaining them anymore. 

Iôve seen that happen too, trust me. é ñWhat is she doing? Is she looking for a piece 

of paper and a pen? No: oh my good Lord, sheôs clearing her handbag out!ò - and 

sheôs spent é half an hour going through old receipts, which we all do from time to 

time, but not usually when you're in a Crown Court listening to counselôs speech.ô 

[CC40] 

 

2.1.2 Tailoring communication to the audience 

 

While in the example set out in Box 2.1, the interviewee spoke of both himself, as judge, and 

the jury as having been absorbed by the cross-examination, many of the interviewees 

stressed that a different style of communication is appropriate for jury and judge. They said 

that the best advocates are those who can tailor their presentation to the specific audience. 

While ópersuasionô might be key in talking to both audiences, what is needed to be 

persuasive can be quite different: 

 

óTo be an effective advocate, there are two aspects to it. One is with the judge; one is 

with the jury. With the jury, a good advocate needs to be simple, clear, audible and 

persuasive. With the judge, they need to be clear, persuasive, no frills, know the law 

and put their arguments succinctly and lucidlyé. I often have to say to advocates: 

ñKeep in mind I'm not a jury.ò They tend to make rhetorical points - so points that 

have no real merit, which they can get away with, with a jury, where a judge would 

just sweep them aside.ô [CC03] 

 

Others spoke of the need to have óthe common touchô and use ólanguage they understandô 

when speaking to the jury, while being óon top of your material, and properly preparedô when 

addressing the judge [CC32]; or compared the ómore flowery, more colloquialô 

communication style that may be suitable for a jury with the óhardnosedô approach that a 

judge would expect [CC28]. On the other hand, it was also observed that jurors can be 

sensitive to being patronised or talked down to: 

 

óSometimes advocates go too far and try to be too matey with the jury, and tell them 

a joke or something funny. Or say, ñIôm sure you watch such and such on television.ò 

And you can see some of them thinking: ñI flipping donôt.ò é And you can see some 

of them literally quite resent the suggestion that counsel knows what they do.ô [CC21] 
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2.1.3 Adaptability 

 

Many of the judges stressed the need for advocates to be óadaptableô and óflexibleô and to be 

able to óthink on their feetô when they address the court, and particularly when they cross-

examine witnesses. This means, for example, that they should be able to óabandon a point 

or pursue a pointô depending on what proves helpful or unhelpful to the case [CC27]; or to 

respond to unexpected issues that arise while óretain[ing] the structure and purpose of cross-

examinationô [CC08].  

 

Poor advocacy, in contrast, was said to be displayed by those who insist on óreading from a 

scriptô [CC10] or are óincapable of coming off their script so that when you do ask them a 

question it completely throws themô [CC11]. As another judge commented: 

 

óThere are some advocates who come with a prepared script and, come hell or high 

water, they intend to deliver the speech theyôve prepared. A judge will very often say 

something like, ñYes, I have that pointò: thatôs meant to be a clue that you need not 

any longer spend any time developing it.ô [CC40] 

 

2.2 Focus 

 

A range of comments about the ingredients of effective advocacy were on the general theme 

of focus. Within this broad theme, some comments were about strategy, with the judges 

noting that effective advocacy ï whether prosecution or defence ï depends on the ability to 

identify, and thereafter to remain focused on, the key points on which the case depends, 

while leaving to one side weak or irrelevant points. Judges highlighted the importance of a 

structured approach ï in putting forward the case as a whole, and also in addressing the 

court and examining witnesses. And many referred to the need for succinctness in the 

advocateôs communications with the court and witnesses. 

 

The judges generally did not speak about strategy, structure and succinctness as distinct 

issues: the three were closely interlinked in much of what was said. This is evident, for 

example, in the following two quotations:   

 

óA good advocate is concise, é to the point, relevant and a very keen eye for what is 

relevant from what is not, is not repetitious or prolix, is focused and there is a plan or 

strategy, shape or structure about what they are saying.ô [CC29] 

 

ó[The best prosecution advocate is one] who has, from the first moment, understood 

what the case is about, what evidence is likely to be relevant and which witnesses 

are going to be relevant. And, putting that in a succinct opening or document for the 

court, prior to the start of the case. é To be an effective defence advocate é you 

should be bold enough and capable enough to narrow the issues down for each 
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individual witness and the presentation of your case. You may have 10 points, but 

only one or two of them will be good points.ô [CC06] 

 

One judge described poor advocacy as the opposite of that which is strategic, structured and 

succinct: 

 

óQuestions that are comments, questions that are speeches, mitigation that rambles 

on about issues that donôt concern the length of the sentence, opening addresses 

that do not assist with where issues in the case lie and speeches that are frankly too 

long.ô [CC14]  

 

Another judgeôs comparison of clear and focused with unclear and unfocused advocacy is 

presented in Box 2.2. 

 

While, as discussed in the preceding section of this chapter, judges strongly emphasised the 

importance of effective and engaging styles of communication, the value given to 

succinctness makes it clear that, for many judges, less is more when it comes to 

communication. They complained about advocates who talk too much: those who ówaffle onô 

or are óramblingô. One judge gave an example of good advocacy from a defence barrister óin 

a very, very long and very, very tediousô drugs conspiracy. Throughout the trial, advocates 

were ótaking every single point, every single argumentô, but this particular barrister said 

almost nothing. In his closing speech to the jury: 

 

óhe basically said, because they had heard almost nothing about or from his client é 

he wouldnôt hang a cat based on that evidence ï and sat down. [His client] was 

acquitted é He let everybody else jump up and down, and his client almost got lost 

in the mist. It wasnôt brilliant advocacy, but very effective.ô [CC27] 

 

Box 2.2: Examples of well and poorly focused advocacy 

ΨLΩǾŜ had a case with a horrifically abused victim who was waiting all day and we had jury 
problems ς discharge and start again. [Defence counsel] managed to cross-examine this fellow 
over allegations of many years of abuse in 45 minutes.  He had two good points and, so he got to 
those points by taking the witness through the chronology, without going into each and every 
ŀƭƭŜƎŀǘƛƻƴΦ Χ ¢ƘƻǎŜ ŀǊŜ ǘƘŜ ǘǿƻ Ǉƻƛƴǘǎ ǘƘŀǘ ƘŜ ƪƴƻǿǎ ŀǊŜ ƎƻƛƴƎ ǘƻ ōŜ Ƙƛǎ ōŜǎǘ ǇƻƛƴǘǎΤ ƘŜ ƳŀƪŜǎ 
ǘƘŜƳ ŀƴŘ ǎŀƛŘΣ ά¢ƘŜǊŜ ǿŜ ŀǊŜΣ ¸ƻǳǊ IƻƴƻǳǊΦ LǘΩǎ пΥррΦ L ǎŀƛŘ LΩŘ ŦƛƴƛǎƘ ōȅ рΥллΦ L ƘŀǾŜ ŘƻƴŜΦέ 

/ƻƳǇŀǊŜ ŀƴŘ ŎƻƴǘǊŀǎǘ ŀ ǇǊƻǎŜŎǳǘƻǊΣ ŀƴƻǘƘŜǊ ƳŜƳōŜǊ ƻŦ ǘƘŜ .ŀǊ Χ IŜ ǿŀǎ ƎƻƛƴƎ ǘƘǊƻǳƎƘ 
ŜǾŜǊȅǘƘƛƴƎ ŀƴŘ ƘŀŘƴΩǘ ŦƻŎǳǎŜŘ ƻƴ ǘƘŜ ƛƳǇƻǊǘŀƴǘ ǇƻƛƴǘǎΣ ǎƻ L ƘŀŘ ǘƻΦ ²ƘŜƴ ƘŜΩŘ ƳƻǾŜŘ ƻƴ ŀƴŘ ƘŜΩŘ 
ŦƻǊƎƻǘǘŜƴ ǎƻƳŜǘƘƛƴƎΣ L ǎŀƛŘΣ ά!ǊŜ ȅƻǳ ƎƻƛƴƎ ǘƻ ŀǎƪ ƘƛƳ ŀōƻǳǘ Χ Ƙƻǿ ŘǊǳƴƪ ǎƘŜΣ ǘƘŜ ŎƻƳǇƭŀƛƴŀƴǘΣ 
ǎŜŜƳǎΣ ōŜŎŀǳǎŜ ǿŜ Ŏŀƴ ǎŜŜ ƛǘ ƻƴ //¢±Φ !ǊŜ ȅƻǳ ƎƻƛƴƎ ǘƻ ŀǎƪ ƘƛƳ ŀōƻǳǘ ǘƘŀǘΚ tƭŜŀǎŜΣ ŀǎƪ ƘƛƳ Χέ 
aƛǎǎŜŘ ǘƘŜ ǇƻƛƴǘΣ ǘƘŜ Ǉƻƛƴǘ ōŜƛƴƎ ƭŀǘŜǊ ǎƘŜ ǿŀǎ ǎƻ ŘǊǳƴƪ ǎƘŜ ŎǊŀǎƘŜŘ ƻǳǘ ŀƴŘ ǎƘŜ ŎƻǳƭŘƴΩǘ ƘŀǾŜ 
consented. He would have missed it because he was too busy going through absolutely 
everything, not focused.Ω ώ//муϐ 
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It is interesting that the judge described this advocacy as ónot brilliantô, in that it contained no 

rhetorical flourishes or gripping story-telling of the kind that has been described above, but 

said it was óeffectiveô in terms of the result achieved for the client. 

 

2.3 Preparation 

 

Many of the judges said that thorough preparation is a necessary precondition for ógoodô 

advocacy: it was described, for example, as óthe basis of all good advocacyô [CC03] and as 

óthe fundamentally important quality for an advocateô [CC33]. Accordingly, only the well-

prepared advocate can communicate effectively and undertake his or her task in a clear and 

focused way: óThe first thing is know your brief, whatever the case is about; second, marshal 

thoughts and the third is presentation,ô as one judge put it [CC22]. Another judge asserted 

forcefully: óYour starting point is not really when people open their mouths in court; itôs what 

goes on before getting into courtô. At a later stage in the interview, this judge reiterated the 

point, commenting: óThe battle is won or lost before the court doors are unlocked.ô [CC29] 

 

Some judges described cases in which an advocateôs poor preparation had significant 

repercussions for proceedings and potentially the outcome. These cases include those 

outlined in Box 2.3.  
 

2.4 Other features of good advocacy 

 

Other features of good advocacy, as described by the judges, were the possession of legal 

knowledge; the demonstration of respect towards court users and the court; and the 

provision of assistance to the judge. Some judges also stressed that high quality advocacy is 

not something that can be readily defined.  

 

2.4.1 Legal knowledge 

 

Some judges said explicitly that thorough knowledge and understanding of the law, or of the 

specific legal principles that apply in each case, is a core dimension of good advocacy; this 

point emerged more implicitly in other comments. The mutual interdependence of knowledge 

and preparation was stressed in remarks such as the following: 

 

óThe starting point must be a sound understanding of the papers - an advocate who 

can demonstrate that he or she effectively understands the source materials he or 

she has to work with. Secondly, an ability to understand the relevant legal principles 

which arise in the case.ô [CC40] 

 

óYou need a complete understanding of the case, a complete understanding of the 

relevant law, you need realism about what the case is really about. You need to be  

able to conduct a proper analysis of the issues in the case and to apply that analysis 

to your preparation work and your advocacy.ô [CC26] 
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On the other hand, a practical approach to the law was deemed necessary by another judge 

who observed that having óa solid background on the lawô is more important than being a 

óbrilliant academic lawyerô. Indeed, he said that the latter is óquite often a hindranceô ï the 

implication being that too much of a focus on the detail of the law can get in the way of 

effective engagement with the lay people in court [CC42]. 

 
 

 

2.4.2 Respect 

 

A good advocate undertakes his or her work ówith courtesy, and politeness, and calmnessô 

said one of the judges [CC08]. Several indicated that there is diminishing tolerance, on the 

part of judges and juries, for óaggressiveô treatment of witnesses during cross-examination. 

 

Box 2.3: Examples of poor preparation 

¶ One interviewee [CC01] described a large, multi-defendant trial, during which one of the 
defence advocates told the jury that his client had served one prison sentence, since which 
ǘƛƳŜ ǎƘŜ ƘŀŘ Ǉǳǘ ƘŜǊ ƻŦŦŜƴŘƛƴƎ ōŜƘƛƴŘ ƘŜǊΦ hƴ ǊŜǉǳŜǎǘƛƴƎ ǘƘŜ ŘŜŦŜƴŘŀƴǘΩǎ previous 
convictions, the judge established that her prior offending had been far more serious than 
ǎǳƎƎŜǎǘŜŘ ōȅ ǘƘŜ ŀŘǾƻŎŀǘŜΩǎ ŎƻƳƳŜƴǘΦ 

ΨL ǎŀƛŘ ǘƻ ώǘƘŜ ŀŘǾƻŎŀǘŜϐΣ ά¸ƻǳ ƘŀǾŜ Χ ǇŀƛƴǘŜŘ ŀ ǇƛŎǘǳǊŜ ǘƘŀǘ ƛǎ ŜƴǘƛǊŜƭȅ ƳƛǎƭŜŀŘƛƴƎ ǘƻ 
the jury. The prosecuting counsel is bouncing up and down ready to make an 
ŀǇǇƭƛŎŀǘƛƻƴ ǘƻ ƛƴǘǊƻŘǳŎŜ ǘƘŜ ǊŜǎǘ ƻŦ ƘŜǊ ŎƻƴǾƛŎǘƛƻƴǎΦ ²Ƙŀǘ ƻƴ ŜŀǊǘƘ ǿŜǊŜ ȅƻǳ ŘƻƛƴƎΚέ 
IŜ ƭƻƻƪŜŘ ŀǘ ƳŜΣ ŀƴŘ ǎŀƛŘΣ άL ƘŀǾŜƴΩǘ ǎŜŜƴ ƘŜǊ ŀƴǘŜŎŜŘŜƴǘ ƘƛǎǘƻǊȅΦέ L ǎŀƛŘΣ ά¸ƻǳ 
ƛƴǘǊƻŘǳŎŜŘ ƘŜǊ ŎƘŀǊŀŎǘŜǊΦ ¸ƻǳ ƘŀǾŜƴΩǘ ǎŜŜƴ ǘƘŜ ǊŜǎǘ ƻŦ ƘŜǊ ƘƛǎǘƻǊȅΚέ Χ ¢ƘŀǘΩǎ ǉǳƛǘŜ ŀƴ 
incredible omission.Ω ώ//лмϐ 

¶ At a bail hearing presided over by interviewee CC41, the prosecutor had argued that bail 
should be denied to a man arrested for assaulting his sister because he posed an ongoing 
threat. From reading the case papers, the judge discovered that the suspect had said to the 
police, haƭŦ ŀƴ ƘƻǳǊ ŀŦǘŜǊ ōŜƛƴƎ ŀǊǊŜǎǘŜŘΣ ǘƘŀǘ ƘŜ ǿŀǎ ƎƻƛƴƎ ǘƻ ƪƛƭƭ Ƙƛǎ ǎƛǎǘŜǊΣ ŀƴŘ ΨLŦ I can't do it 
now, I'll do it when you ǊŜƭŜŀǎŜ ƳŜΩΦ 

Lƴ ǘƘŜ ƧǳŘƎŜΩǎ ǾƛŜǿΣ ǘƘŜ ǎǳǎǇŜŎǘΩǎ ǘƘǊŜŀǘǎ ǘƻ ƪƛƭƭ Ƙƛǎ sister, made after he had had time to cool 
down, were the most important factor in the bail decision ς but had not been mentioned by 
ǘƘŜ ǇǊƻǎŜŎǳǘƻǊΣ ǿƘƻ ΨƧǳǎǘ ƘŀŘƴϥǘ ǊŜŀŘ ώǘƘŜ ǇŀǇŜǊǎϐ ǇǊƻǇŜǊƭȅΩΦ  

¶ Interviewee CC33 ƎŀǾŜ ŀƴ ŀŎŎƻǳƴǘ ƻŦ ŀ ŎƻƴǘŜǎǘŜŘ ŎŀǎŜ ΨǇǊƻǎŜŎǳǘŜŘ ōȅ ŀ /t{ ƭŀǿȅŜǊ ǿƘƻ ǿŀǎ 
ǇŜǊŦŜŎǘƭȅ ŀŘŜǉǳŀǘŜ ŘƻƛƴƎ ƪƴƻŎƪŀōƻǳǘ ǎǘǳŦŦΩΣ ōǳǘ ƘŀŘ ǘƻ ŘŜŀƭ ǿƛǘƘ ŀ ƳǳŎƘ ƳƻǊŜ ǎŜǊƛƻǳǎ ǎŜǘ ƻŦ 
charges on this occasion. The defendant had set alight a family home in the middle of the 
night, resulting (fortunately) in no more than minor injuries to two inhabitants who had been 
able to escape.  The prosecutor was ΨŎƻƳǇƭŜǘŜƭȅ ƻǳǘ ƻŦ ƘŜǊ ŘŜǇǘƘΩΣ ŀǎ ŎƭŜŀǊ ƛƴ ǇŀǊǘ ŦǊƻƳ ǘƘŜ 
fact that she simply relied on the police report when she made her opening address, rather 
than having prepared her own account:  

ΨShe started the case by opening it from the police report. Now, if ever there was a 
ŎǊƛƳŜ ŀƎŀƛƴǎǘ ŀŘǾƻŎŀŎȅΣ ƛǘΩǎ ǘƘŀǘΦ ¢ƘŜ ǊŜǇƻǊǘ ƛǎ ƻōǾƛƻǳǎƭȅ ǇǊŜǇŀǊŜŘ ōȅ ŀ ǇƻƭƛŎŜ ƻŦŦƛŎŜǊ 
to explain the facts as they then were to a senior officer to pass on to the CPS. But to 
use it as an adequate guide to opening the case is just completely hopeless.Ω 
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This was also seen as part of a broader trend towards more respectful and considerate 

treatment of lay people in court ï or ósensitivity to the humans involvedô [CC45] ï and 

particularly of those who are identified as óvulnerableô. (For more on the judgesô perceptions 

of the improving treatment of vulnerable court users, see Chapter 3). An arguably more 

traditional conception of órespectô was apparent in references to the importance of advocates 

óbeing smartly and appropriately dressedô [CC23]; or displaying the ócertain decorum that we 

all know ought to be expected of somebody whoôs qualified and appears publicly in courtô 

[CC02]; or knowing óthe etiquette of how to behaveô [CC16].  

 

Some judges suggested that treating people well extends to maintaining a clear focus on a 

clientôs needs and expectations: 

 

óA good or effective advocate is one who advances their client's case fearlessly and 

who identifies the issue, crystallises it out and then creates their case around that 

issue and presents it effectively, either to a judge or to a jury in order to best 

persuade them to their client's point of view. It should all be client-focused.ô [CC24] 

 

óCourageô is required of an advocate who is prepared to óstand up and protect your clientôs 

interestsô, said one judge [CC37]. Another judge pointed out that the very word órepresentô 

means to óre-presentô the clientôs case: óYou put forward the case on behalf of the client that 

he or she would put forward if he or she had the skills of an advocateô [CC42]. 

 

It was also observed, however, that serving a clientôs best interests has its own inherent 

tensions: for example, an advocate who takes every point ómay sound good to the client 

sitting in the dockô, but may not score so highly with the judge or the jury [HC01]. Another 

judge commented that he had óalways been brought up to think there are two types of 

advocates: ones who give advice, which tend to be the good advocates, and ones who take 

instructions, who tend to be the bad advocates and é unrealistic onesô [CC37]. And 

ultimately, another interviewee pointed out, the good advocate should have óa strong ethical 

code where you understand that your primary responsibility is to the court, not to your client.ô 

[CC44]. 

 

2.4.3 Assisting the judge 

 

In a criminal justice system where judges are increasingly required to take responsibility for 

ócase managementô and thereby ensure the efficient progression of cases through the 

judicial process,11 there is an expectation that advocates should be able to assist judges with 

                                                           
11 As set out in Part 3 of the Criminal Procedure Rules (https://www.justice.gov.uk/courts/procedure-
rules/criminal/rulesmenu-2015), and outlined in {ƛǊ .Ǌƛŀƴ [ŜǾŜǎƻƴΩǎ Review of Efficiency in Criminal 
Proceedings (2015, Judiciary of England and Wales). The first of the Core Duties of barristers, which are 
contained in part two of the Bar Standards Board Handbook όǘƘƛǊŘ ŜŘƛǘƛƻƴΣ ǳǇŘŀǘŜŘ нлмтύΣ ƛǎΥ ΨYou must 
observe your duty to the court in the administration of justiceΩ 
(https://www.barstandardsboard.org.uk/media/1901336/bsb_handbook_version_3.1_november_2017.pdf). 

https://www.justice.gov.uk/courts/procedure-rules/criminal/rulesmenu-2015
https://www.justice.gov.uk/courts/procedure-rules/criminal/rulesmenu-2015
https://www.barstandardsboard.org.uk/media/1901336/bsb_handbook_version_3.1_november_2017.pdf
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this task. This amounts to a significant change in how the role of the advocate is understood, 

suggested one judge:  

 

óThe need to contribute to the effective case management of the proceedings did not 

feature very large, I think, in most criminal advocatesô minds as part of their duties as 

an advocate. But, particularly since itôs become the overriding objective in the 

Criminal Procedure Rules, it has made it clear, itôs the professional duty of all those 

who come before the Crown Court to assist the judge in case management in 

ensuring that there is an avoidance of delay, the issues are identified clearly at an 

early stage and that resources, the time of witnesses and, particularly, vulnerable 

victims are not wasted. That has become a feature which is, to my mind, certainly 

almost as important as those skills that they need during the trial itself and é [at] 

sentence.ô [CC38] 

 

Also emphasising the case management role, another interviewee [CC07] commented that a 

judge dealing with a list of preliminary hearings depends on practical assistance from both 

defence and prosecution advocates with case progression. Other judges spoke about their 

expectation that advocates should provide prompt, accurate assistance with legal matters 

during any hearing, and about their frustration when this help is not forthcoming. A judge 

complained, for example, that ówhen we are giving written legal directions to a jury, 

[advocates] do not give you the help to which you are entitledô [CC19].12 He illustrated this 

point by describing a case in which the advocates failed to assist with a route to verdict 

which he had drafted: óThe only feedback they provided waséthat it was all very wonderful. 

If they had applied their minds to it they ought to have a picked up there was a question 

missing.ô Another judge described a case in which he personally had had to contact a Youth 

Offending Team manager for information on sentencing. The advocate in this case was so 

inexperienced that it was óalmost like having é an unrepresented defendantô [HC02].  

 

But we were also told about advocates ówho you just know are going to be on the money. 

Theyôre going to be well prepared; theyôre going to know the answers to what you want to 

knowô [CC23]. And the best advocates, said another judge, are those who not only have the 

answers to the judgeôs questions, but can correct the judge when he or she gets something 

wrong:  

 

óAs a judge, the advocate that makes me feel like I'm being put back in my box is a 

good one. You get an idea and the advocate forcibly, but fairly calmly, explains why it 

is you're wrong; and to be told that by a good advocate tells me he's doing his job 

properly.ô [CC42] 

 

 

                                                           
12 ¢ƘƛǎΣ ŀƎŀƛƴΣ ǊŜƭŀǘŜǎ ǘƻ ǘƘŜ /ƻǊŜ 5ǳǘȅ ƻŦ ōŀǊǊƛǎǘŜǊǎ ǘƻ Ψobserve [their] duty to the court in the administration of 
ƧǳǎǘƛŎŜΩ, as noted in the previous footnote.  
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2.4.4 The óindefinableô qualities of advocacy 

 

While most of the judges had plenty to say about what makes for ógoodô advocacy, and what 

ópoorô advocacy looks like, some highlighted the difficulty of defining the most important 

qualities in an advocate. One judge said, óItôs a bit like the elephant: you know it when you 

see it but, asked to describe it, itôs quite difficult,ô [CC28]; another commented: óadvocacy is 

one of those almost indefinable things. You know what it is when you see it and you hear it, 

and it exudes within a few moments almostô [CC22]. In the words of another, ógood advocacy 

comprises óabout a hundred different things all coming togetherô [CC44]. There were 

occasional references to advocacy skills being a matter of ónaturalô ability. One judge gave 

the example of a silk13 who, when he spoke, made óthe jury move forward on their seats and 

listenô; this was said to reflect óa very indefinable quality. He actually had an amazing court 

manner. He had a great court presence. He was a large man and he just had the gentleness 

of touchô [CC42].  

 

2.5 Contrasting demands of prosecution and defence advocacy 

 

The judges were asked whether to be a ógoodô prosecution advocate demands the same 

skills as being a ógoodô defence advocate. The replies to this question were mixed. Around 

one-third of interviewees said that the skills required for prosecution and defence work are 

largely the same. Among the firmest comments on this point were the following:  

 

óI think they require exactly the same: knowing less is more, and knowing when to 

stop, knowing when to put a point home and not elaborate and knowing your tribunal, 

knowing your judge. It doesn't really change whether you're one side of the bench or 

the other. It really is a feel for the case, the person, how far you can take a point. It 

really boils down to being realistic and having good judgement.ô [CC37] 

 

óThe skills are identical, absolutely identical. Yes, both sides have to prepare in 

exactly the same way. It makes no difference.ô [CC29] 

 

Most of the judges, however, argued that the prosecution and defence role each demands a 

different set of skills or attributes or, at least, a different approach to or style of advocacy. 

Many said that the best advocates are those who have experience of both roles, since 

performing the one provides a better understanding of how to do the other, or the diverse 

skills thereby acquired contribute to an individualôs overall competence as an advocate.  

 

Some of the comments about the distinctions between defence and prosecution advocacy 

focused on the fact that while the prosecutor must construct an entire case based on the 

available evidence, the defence must simply raise sufficient doubts about what the 

prosecution has put forward. The defence task was varyingly described as the effort to ópull 

                                                           
13 ! ΨǎƛƭƪΩ ƛǎ ŀ vǳŜŜƴΩǎ /ƻǳƴǎŜƭ ƻǊ v/Υ ǘƘŀǘ ƛǎΣ ŀ ǎŜƴƛƻǊ ƭŀǿȅŜǊ ǿƘƻ Ƙŀǎ ƘŀŘ ƳƻǊŜ ǘƘŀƴ ǘŜƴ ȅŜŀǊǎΩ ǇǊŀŎǘƛǎŜ ŀƴŘ ƛǎ 
ǊŜŎƻƎƴƛǎŜŘ ŀǎ ŀƴ ŜȄǇŜǊǘ ŦƻƭƭƻǿƛƴƎ ŀǇǇƻƛƴǘƳŜƴǘ ōȅ ǘƘŜ vǳŜŜƴΩǎ /ƻǳƴǎŜƭ {ŜƭŜŎǘƛƻƴ tŀƴŜƭΦ   
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one of the bricksô out of the óbrick wallô built by the prosecution [CC34]; to óknock downô the 

prosecutionôs óedificeô [CC39]; or to ófind a chinkô in the óarmourô of the prosecution case 

[CC24]. Accordingly, the prosecution job was often conceived as a more difficult one ï 

particularly óif you are prosecuting a number of individuals. You have to keep a lot of balls up 

in the airé Itôs much more involvedô [CC10]. 

 

Some judges observed that a significant difference between the roles of prosecution and 

defence is that the prosecutor is generally expected to be a more neutral, less partisan figure 

in the courtroom than the defence advocate:  

 

óThe prosecution advocate has a duty to be more even-handed, to present the 

evidence in a way which is fair, which is a sort of public responsibility. You shouldnôt 

go all guns blazing to get your conviction ï that shouldnôt be the motivation. From the 

defence point of view, the only motivation is to get your client off.ô [CC27] 

 

óThe best prosecution counsel in ordinary jury cases in the Crown Court are those 

who are the least flamboyant, the most neutral, detached, objectiveéToo many 

counsel prosecuting, make the mistake of trying to be something that they think will 

be more demonstrative and sexy and off the television, and they overstate the case. 

Defence counsel, on the other hand, can afford to be more flamboyant and add a bit 

of flourish.ô [CC35] 

 

Interestingly, two judges argued that there has recently been a convergence in prosecution 

and defence styles of presentation, but gave opposite accounts of how that convergence 

has come about. One [CC09] stated that, unlike 20 years ago, prosecutors today are 

seeking to óachieve a result for their particular side, and the particular complainant and 

victim, or whatever you want to call them, is actually quite important.ô This contrasts, he said, 

with an earlier prosecution attitude of, óWell, Iôll just present the evidence and letôs see what 

happens.ô The other argued that rather than prosecution advocates having become more 

partisan, defence advocates have become more measured:   

 

óIt used to be that it was felt the prosecution would be calmer, put your case, you're 

there for the case, not to gain a conviction. Of course, that's all still true, but what's 

changed is that the advocacy of even ten years ago, certainly if any longer ago, of 

the histrionics and playing to the jury, just doesn't work anymore. One, a judge won't 

allow it to happen. Secondly, juries have become much more sophisticated and 

simply aren't impressed by that sort of emotive advocacy.ô [CC44] 
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3. Quality of advocacy 
 

 

 

In this chapter, we report on the judgesô perceptions of the current quality of criminal 

advocacy in the Crown Court and whether - and in what ways - they think the óqualityô has 

changed over time. We also focus on the four core professional standards ï condensed from 

more detailed statements of standards set for criminal advocacy by the regulators (SRA and 

the BSB)14 and elaborate on how the judges define these standards, including their 

assessment of how often the different standards are being met by the advocates who come 

before them. 
 
 
 
 

                                                           
14 http://www.sra.org.uk/solicitors/accreditation/higher-rights/competence-standards; 
https://www.barstandardsboard.org.uk/regulatory-requirements 

Quality of advocacy: key findings 
 

¶ aƻǎǘ ƻŦ ǘƘŜ ƧǳŘƎŜǎ ǇŜǊŎŜƛǾŜ Ƴƻǎǘ ŎǳǊǊŜƴǘ ŀŘǾƻŎŀŎȅ ǘƻ ōŜ ƻŦ ŀƴ ΨŀŘŜǉǳŀǘŜΩ ǎǘŀƴŘŀǊŘΣ ōǳǘ 
tend to view good/very good advocacy as rare. Similarly, poor/very poor advocacy was 
considered to be uncommon.  

¶ Some judges noted that quality of advocacy differs depending on the seriousness of the 
case and the professional background of the advocate; solicitor-advocates and in-house 
barristers were less well reviewed than members of the independent Bar. Judges tended 
to explain this disparity with reference to differences in training received by barristers 
and solicitor-advocates and the narrower professional experience of in-house advocates. 

¶ Distinctions were also made between the quality of advocacy practised in large, urban 
versus smaller crown court centres, although there were recognised challenges for the 
quality of advocacy in both types of court centre.  

¶ The judges tended to think that the quality of advocacy had declined over time, with a 
large proportion of interviewees perceiving standards to be worse than when they were 
practising as advocates. 

¶ There was some consensus amongst the judges about their expectations of advocates in 
meeting core professional standards, with most concern expressed about standards of 
case preparation and advocatesΩ ability to ask focussed questions of witnesses and 
defendants.  

¶ hƴŜ ŀǊŜŀ ƻŦ ǇǊŀŎǘƛŎŜ ǘƘŀǘ ƛǎ ǊŜŎƻƎƴƛǎŜŘ ǘƻ ōŜ ƭŀǊƎŜƭȅ ƛƳǇǊƻǾƛƴƎΣ ƛǎ ŀŘǾƻŎŀǘŜǎΩ ŀōƛƭƛǘȅ ǘƻ 
deal with young and vulnerable witnesses. The training provided to advocates about 
vulnerable witnesses and defendants, and the adaptations to court practice for 
vulnerable court users, now more routinely embedded in court procedures, are thought 
ǘƻ ƘŀǾŜ ōŜƴŜŦƛǘǘŜŘ ŀŘǾƻŎŀǘŜǎΩ ǇǊŀŎǘƛŎŜΦ 

http://www.sra.org.uk/solicitors/accreditation/higher-rights/competence-standards
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3.1 Perceived quality of advocacy today 

 

We asked the judges to describe in general terms the quality of advocacy in the courts 

where they sit. Overall, óvery goodô advocacy was perceived to be a rare or infrequent 

occurrence, as noted by one judge, óIf you see someone good, then it really stands out to 

you because you donôt see really good advocacy all that frequently, so that when you do itôs 

glaringly obvious.ô [CC53]. 

 

The judges described most of the advocates that they see as being of an óadequateô or 

ócompetentô standard with smaller proportions (although across interviews these estimates 

varied between 10-50%) being described at either side of that middle range as good/very 

good or poor/very poor:  

 

Okay, the majority are adequate and quite good. There are some who are really poor 

and there are some who are really good. I suppose in [my courts] it is maybe 10% are 

really good, 10% are really poor and everybody else falls somewhere around about the 

middle.'  I would say there are some people who donôt impress me much of the time, 

can actually sometimes really impress me, and everybody has an off day or an off 

week.ô [CC35] 

 

óI think percentages are very hard to say, but I would say that, at a guess, 20% are 

very, very good. Thereôs a great bunch in the middle. Whether that be 60% or 50%, I 

donôt know. Then, thereôs a 20% right at the bottom.ô [CC66] 

 

óI would say that in about 30% of cases I get advocates who fall into the better 

category, 30% into the average category and 40% into the lesser category.ô [CC19] 

 

Those advocates who were said to be consistently very poor - mentioned as being only one 

or two advocates in some courts - were well-known to the local circuit judges, who would 

describe their dismay when such an advocate was instructed to one of their listed cases. 

One judgeôs comment, óthe thing about advocacy is that it's not too difficult to do okay, it is 

very difficult to do well, and alarmingly easy to do badlyô [CC26], typified a common view 

among our interviewees: that advocacy is generally competent with some outstanding highs 

and lows.  

 

Only a few of the judges assessed that most of what they were seeing on a day to day basis 

was of a poor standard: 
 

Judge: óI would say that the competent ones are probably no more than 25% 

of those that appear before the court. 

Interviewer:  Right, so 75% you would see are incompetent? 
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Judge: Incompetent, or at least itôs my definition of incompetent, the kind of 

advocate that falls below the standard that the Crown Court ought to 

expect.ô [CC40] 

 

However, judgesô perceptions were nuanced, and they often qualified what they said or 

made certain caveats when giving their general impressions about quality. For example, 

several judges noted that the quality of advocacy tended to be better in more serious cases 

as these tended to be conducted by more senior advocates, and more likely by Queenôs 

Counsel who were thought to be routinely very good: 

 

óéby and large, still, the advocacy, at a serious level, is pretty well done. I mean, itôs 

within my lifetime that a rape would be dealt with by a High Court judge always, and 

a QC always on both sides. Now, thatôs how far weôve come. At the lower level, itôs 

terribly variable.ô [CC08] 

 

óI think the fact that... If you're doing a murder, I think you're going to get higher 

quality because you're almost certainly going to have a silk. There are not many 

clowns in silk, there just aren't.ô [CC41] 

 

A few judges suggested differences in the quality of advocacy practised in large urban areas 

compared to smaller Crown Court centres. One judge, for example, felt there is more 

oversight of who gets instructed on cases in smaller court centres, resulting in ógreater 

quality controlô comparing this favourably to her perception of the situation in London crown 

courts, of which she has experience, ówhere you get the impression that any Tom, Dick and 

Harry can come along and be instructedô [CC13]. Another judge describes what he sees as 

the extremes of advocacy in London: 

 

óYou get utterly brilliant advocates in London so you get the very best. But if ever 

there was an area that needs addressing on quality, it is in London courts because 

people turn up with simply no knowledge of the law which they are purporting to 

advance and no skill in marshalling their arguments, whereas down here I think it's 

really quite a high level.ô [CC44] 

 

Geographical comparisons were also used to highlight potential impediments to improving 

the quality in smaller centres. For example, in the first interview extract below, the judge, 

who has experience of sitting in both types of court location, thought that the smaller criminal 

bar in less urban locations meant that an advocate whose reputation is poor, would be much 

less likely to continue to be instructed as everyone would become aware of that reputation - 

thus helping to create better standards of advocacy overall: 

 

óThe quality of the advocacy in London, a lot of it is very, very poor. It's been quite an 

eye opener to move out on to circuit where of course there's a much, much smaller 

bar. As a result of which, you don't get bad advocates, you get some who are better 
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than others obviously, but you do not get bad advocacy because it simply wouldn't 

survive in much smaller chains, in a much smaller circuit.ô [CC44] 

 

In contrast, in the following extract, another judge notes the potential problems of improving 

advocacy in smaller courts. In this context advocates may work on a smaller number of high 

profile cases and have limited opportunities to work alongside more experienced advocates:   

 

óThey are in the same court every day of their lives, essentially, they are against each 

other, every day of their life, so they donôt see a bigger world for how it might be done 

or a different style it might be done. Possibilities of how things might be improved.ô 

[CC45] 

 

Another distinction commonly made when discussing the quality of advocacy is related to an 

advocateôs professional background. Most of the judges we interviewed think standards of 

advocacy tend to be higher amongst members of the independent Bar compared to solicitor 

or in-house advocates. Again, these views were often accompanied by caveats, including for 

example, acknowledging locally that there are some very good solicitor or in-house 

advocates - and as noted in Chapter 1, all but two of our sample of judges had previously 

practised at the Bar thus there may a degree of bias in their opinion. Judgesô reasoning for 

this view tended to be related to differences in the training received by barristers and 

solicitor-advocates and the breadth of their professional experiences and this is discussed 

more fully in Chapter 4. 
 

One final point to raise is the concern expressed by some of the judges when discussing the 

quality of criminal advocacy, about the impact of poor standards on the right of defendants to 

receive a fair trial:  

 

óéthe defendants are getting a very poor deal because theyôre often very badly 

represented, and the complainants are getting a poor deal because their cases are 

very poorly prepared. Itôs a pretty worrying picture actually, Iôm afraid.ô [CC13] 

 

But also on how poor advocacy can affect a juryôs decision-making and in turn the delivery of 

justice and the publicôs protection from harm.  

 

óA jury can sniff out a good and bad advocate without even trying, and if a jury sees 

somebody being defended by somebody they think is a bad advocate I think they worry 

about that, and they actually give the defendant some more latitude as a result of not 

being very well represented.ô [CC46] 

 

óThere is a major crisis brewing in the courts because of the decline of the standards of 

advocacy, and an awful lot of people have a strong vested interest in pretending that 

there isnôt a problem, but there is, and itôs getting worse. It is very important in the public 

interest that people are competently defended and of course, itôs also highly important 
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that people are competently prosecuted because otherwise, dangerous people are going 

to go free.ô [HC03] 

 
 

3.2 Meeting the regulatorsô standards  

 

Chapter 2 has outlined the views of judges on what constitutes ógoodô or óeffectiveô 

advocacy. We also sought their feedback on the four core professional standards15 that the 

regulators have set as a minimum to be met by all advocates:   

 

¶ Demonstrating an appropriate level of knowledge experience and skill 

¶ Proper preparation 

¶ Succinct written and oral submissions 

¶ Focussed questioning  

 

These are detailed in Box 3.1 below, alongside examples of how the judges commonly 

define their expectations in relation to each of the standards. There is some obvious cross-

over between the standards and the judgesô characterisations of good advocacy discussed 

in the previous chapter. 

 

The judges made some general observations about how the four standards are linked and 

interdependent, meaning that expectations often overlap. And several noted that it was 

unhelpful to conflate knowledge, experience and skill within a single standard: 

 

ó[It is] the skill issue that troubles me because many people have a lot of experience 

but really haven't got much skill and many people with not very much experience at 

all have clearly got a lot of skill and have acquired knowledge by virtue of work. So 

knowledge, experience and skill don't all go together, necessarily.ô [CC05] 

 

There are some clear commonalities in what judges expect from advocates regarding the 

core standards but less obvious consensus in how often they think advocates achieve these 

standards, even from judges sitting in the same court centre. Various caveats and qualifiers 

were often given alongside judgesô efforts to provide ratings. The High Court Judges (N=4) 

dealt with more serious cases and thus had most regular contact with senior and 

experienced advocates, who they felt largely met all standards.  

 

Demonstrating an appropriate level of knowledge, experience and skill was thought by most 

judges to be met by most advocates, although there were some observed differences by 

professional background, with solicitor-advocates considered to be lacking in experience to 

conduct some trials (also covered in more detail in Chapter 4): 

                                                           
15 These core standards are drawn from the Criminal Advocacy Excellence Framework (CAEF), developed and 
agreed through a programme of workshops involving a range of stakeholders including the three main 
regulators, the MoJ, the Bar Council, the Criminal Bar Association, and the Legal Services Commission. 
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óIn terms of solicitor-advocates, they can be very good at certain types of cases. 

Sometimes, they can be better than barristers, but they are, generally, not sufficiently 

experienced in the conduct of trials. They really need more experience of trials before 

taking on some quite serious offences - for example, robberies, serious drug offences 

or firearms cases.ô [CC07]  

 

 

 

Proper preparation was commonly noted as the basis of good advocacy and foundational to 

meeting the other standards. It was also more of a concern for judges with some in each of 

the circuits feeling this was not as good as it should be. However, many also recognised that 

Box 3.1:  
How the judges define meeting the core professional standards  

1. Demonstrate appropriate level of knowledge, experience and skill 
- Up to date with the criminal procedure rules  
- Familiar with the relevant law (Incl. rules of evidence) 
- Familiar with the relevant sentencing guidelines   
- Appropriate level of experience for case 
- Recognise extent of competence and where further support is required 
- !ōƛƭƛǘȅ ǘƻ ΨǘƘƛƴƪ ƻƴ ȅƻǳǊ ŦŜŜǘΩ 

 

2. Proper preparation  
- Read the brief and anticipate issues that may come up  
- Know all the case documents 
- Ability to assist the judge when required  
- Have copies of all relevant case documents  
- Have thorough chronology of the case 
- Know rules about disclosure and comply with these 
- Have a plan as to where the case is going  
- Identify the witnesses to be fully bound 
- Be ready for trial but also for every stage of the case 

 
3. Succinct written and oral submissions  
- Get to the heart of the submission,  
- Clarity 
- !ǾƻƛŘ Ψƭƻǘǎ ƻŦ ǳƴƴŜŎŜǎǎŀǊȅ Ŏǳǘ ŀƴŘ ǇŀǎǘŜΩ 
- Avoid repetition or prolixity 
- 5ƻƴΩǘ ǳǎŜ млл ǿƻǊŘǎ ǿƘŜƴ мл ǿƛƭƭ Řƻ 

 
4. Focussed questioning   
- Cognisant of the training on questioning of children and vulnerable witnesses  
- Know where questioning is leading 
- Prepare questions in advance and do not repeat those already asked in evidence-in-chief 
- Focus on the most relevant points  
- Ask simple, short questions (avoid sub-clauses and double-negatives) 
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there were structural or systemic issues that were affecting how much preparation was being 

done by advocates (discussed in Chapter 4):   

 

óI think the standards of preparation have slipped. As I said to you earlier, itôs 

something that happens quite a lot where Iôve prepared a list of, say, 10 cases 

on the digital case system, and Iôve spent perhaps an hour in the evening and 

then a couple of hours in the morning. So, Iôve spent three hours on my list, but 

thatôs all the cases in the list. When I know more about the case than the 

advocates do, then I get irritated, Iôm afraid, because thereôs no excuse for poor 

preparation.ô [CC23] 

 

Succinct written submissions were generally thought more usual than succinct oral 

submissions ï judges also noted that written submissions are more common now than 

previously, but overall, this standard received more positive feedback from judges than was 

given for Demonstrating appropriate level of knowledge, experience and skill or Proper 

preparation and was thought to be largely being met by most advocates.  

 

Judgesô views on how many advocates meet the standard on focussed questioning were 

much more variable. Some (including in larger circuits) thought that this had changed for the 

better, particularly in relation to cases involving vulnerable witnesses (see also below) but 

others highlighted this as the weakest of the four standards:  

 

ΨIf I had to have any particular criticism, that would be it. Focussed questioning is not 

always there, and I donôt really know why that is. Obviously, there are some people 

that do it brilliantly, so that is a given. There are some people who do it perfectly 

competently, and I am disappointed that I see as much unfocussed questioning as I 

do.Ω [CC27] 

 

ópeople ask far too many questions and they are far too long and involved, and 

people don't understand that you don't have to cross examine about everything. You 

only have to ask those questions which are actually going to achieve something, and 

people just go on and on, and there is a terrible tendency to cross examine about 

what people said in statement rather than what people actually did and what really 

happened. It's becoming more and more wide spread, even good advocates do it, 

even good advocates cross examine for far too long.ô [CC26] 

 

Several judges noted the additional challenge of questioning witnesses whose first language 

is not English and/or using an interpreter. But as noted below, this underlines the problem of 

complicated questions that will likely increase the difficulties of translation: 

 

óI think that is the biggest problem. I think that some barristers can do it properly. 

Most barristers have got these dreadful habits of asking complicated questions in 

London to witnesses, many of whom arenôt good at English, itôs not their first 
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language. If they go through an interpreter, they donôt reformulate how they would 

answer their questions.ô [CC13] 

 

One High Court judge explained what he saw as a tendency for advocates to ask too many 

irrelevant questions that ódestroy a witnessôs evidence by just meddling in the evidenceô He 

described this as disrupting the coherence of a witnessôs óstoryô:  
 

óQuite a lot of advocates will hear the first line, ñI saw Jimmy, who was across the 

road,ò and you can see, when youôre sitting there as a judge, that what that person 

wants to say is, ñAnd Johnny came from the right and somebody else came from the 

left. This one hit that one. That one then did this.ò Thatôs what you can see they want 

to talk about, and thatôs what would be most useful. You can come back and deal 

with the detail later, but youôll get an advocate saying, ñRight, so you saw Johnny? 

Now, what was Johnny wearing?ò.ô [HC01] 

 

Again, comments were made in relation to professional background with some thinking the 

standard on focussed questioning was more likely to be met by members of the independent 

Bar than by solicitor- advocates or in-house advocates.  

 

 

3.3 Perceived changes in quality over time 

 

As well as gaining judgesô perspectives on the current state of criminal advocacy, we also 

wanted to gauge their views on whether standards had changed over time and, more 

personally, over the course their careers. Of those who were asked about this16 (N=31), 

nearly two-thirds (20) perceived standards of advocacy to have declined, four thought they 

had largely stayed the same and seven felt that advocacy was better than it had been in the 

past. Judgesô assessments of the factors affecting the quality of advocacy and influencing 

any change to standards are dealt with more fully in Chapter 4.  

 

Sometimes, the judges mentioned a particular feature of advocacy that they felt was in 

decline. For example, ócourt etiquetteô and manners were alluded to by several judges: 

 

óThe deterioration isnôt so much the advocacy and so forth, it is ï but maybe itôs 

something thaté Maybe Iôm a bit old-fashioned ï itôs their whole manners. People 

are quite rude, you know, quite discourteous. They donôt know how to behave, put it 

that way.ô [CC02] 

 

ó[Advocates are] talking loudly to each other across the court, taking instructions 

loudly from counselôs row to the bench, to the dock é to the point we can hear every 

word. éHands in pockets are perfectly normal, moving as you're addressing a court, 

                                                           
16 Interviews were time-limited and this was not one of the core questions (see Appendix for interview schedule) 
so was asked when there was sufficient time to do so. 
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backwards, forwards, sideways. I mean, if Iôd done that in front of my former Head of 

Chambers, I think heôd have tied me down. é By the time you reach the court door, 

nearly all the advocates have left, they donôt stand there anymore waiting for the 

judge to disappear before they move.ô [CC40] 

 

Likewise, where improvements to advocacy were cited, sometimes these were focused on a 

specific type of advocate, for example, several judges perceived the standard of advocates 

employed by the Crown Prosecution Service (CPS) to have improved over recent years. The 

advent of more training for advocates (discussed below) was also noted as an impetus for 

improved standards in some areas. 

 

Amidst these discussions about changing standards, there was also some nostalgia for the 

perceived higher quality of advocacy of the past, for the óold-school panacheô ï defined as 

ócommanding attention even if he was reading a phone directoryô [CC17]; although this was 

sometimes accompanied by an apology for appearing ómisty-eyedô [CC17] or for óharking 

back to the good old daysô [CC20].  

 

óThat very high quality of superb advocacy I think has diminished. There is very good 

advocacy, of the same standard, and much more of it, but you donôt get, I think, as it 

were, the ñgreatò advocates that you did in the past.ô [CC08] 

 

And there was some acknowledgment that this óold-styleô advocacy may not necessarily be 

better than some of the good contemporary advocacy:  

 

óI was led by some particularly talented QCs, and I don't think I've seen the like of 

them again. But at that time there was much more of a cult of personality; some 

advocates today may be better.ô [CC30] 

 

 

3.4 Detecting improvements 

 

Within this general narrative of declining standards, there was one area that was considered 

by most of the judges to be largely improving and this was how advocates deal with 

vulnerable witnesses and defendants. Several judges sat in courts that had taken part in the 

piloting of s28 of the Youth and Criminal Justice Act (1999)17. This was commonly 

considered to have changed for the better, advocatesô practice regarding the questioning of 

young and vulnerable witnesses. In particular, judges noted the positive impact of Ground 

Rules Hearings18. These hearings can require that advocates submit to the judge in advance 

                                                           
17 S28 is a Special Measure that permits pre-recorded cross-examination of child and vulnerable adult 
witnesses. Piloting of this measure took place in three Crown Courts during 2014. 
18 Ground Rules Hearings are required for any trial where an intermediary is used but recommended as good 

practice for all who have communication needs. These were initially devised as part of intermediary training in 
2003 as a means by which the intermediary (ratified by the Judge) in advance of the trial could help inform the 



 
 

26 
 

of trial a list of questions they wish to put to the witness and this necessary pre-trial 

preparation was seen as fostering more effective and appropriate questioning of vulnerable 

witnesses.  

 

óI have done lots of cases where there have been Ground Rules Hearings and cross 

examination of young and vulnerable witness where advocates have to prepare 

questions in advance and give them to the judge for discussion. The difference it 

makes is enormous. éBy and large those who conduct those cases are either very 

good or they have learned to be very good at doing it.ô [CC19] 

 

óOn the whole, the advocates have got ité Theyôre asking the right questions, 

keeping it simple depending on the age of the child or what the disabilities of an adult 

witness might be, or whatever it is.ô [CC21] 

 

One High Court judge had made a point of talking to local circuit judges in advance of our 

interview with him about their views of the criminal advocacy they were seeing. He received 

positive feedback on how advocates are dealing with vulnerability, although also pointed out 

that more senior advocates tended to take these types of cases:   

 

óThe team generally think it is worth pointing out that on the whole, senior 

counsel/solicitors have been dealing with the Section 28 cases. So, in other words, 

properly instructed people have been doing it. They have adapted well to this, they 

clearly are embracing or trying to embrace this and generally, doing them well. In this 

regard, we feel this does show that there are many advocates who are capable of 

and willing to adapt and in doing so, demonstrate significant ability.ô [HC02] 

 

However, even among those judges who were not involved in the piloting of s28, there was a 

common view that practice relating to vulnerable court users has got better ï and some 

lamented the fact that, for example, the more focussed questioning of vulnerable witnesses 

and defendants was not being applied by advocates when questioning those who were not 

defined as vulnerable. There was also a view that better understanding of the needs of 

vulnerable witnesses is changing the tone and manner of questioning in court, making a 

more óaggressiveô style of questioningô in cross-examination inappropriate: 

 

ó[advocates] are now much more focused on the questions that need to be asked, 

are much better at understanding the vulnerabilities of those that are in front of them 

and the fact that there is no need to harangue or cajole witnesses in order to achieve 

quite proper points on behalf of your client. I think the whole temperature in court has 

come down considerably from where it was and that bringing down of the 

temperature improves advocacy.ô [CC44]  

                                                           
ǎǘȅƭŜ ŀƴŘ ŦƻǊƳŀǘ ƻŦ ǘƘŜ ŀŘǾƻŎŀǘŜΩǎ ǉǳŜǎǘƛƻƴǎ ŦƻǊ ŀ child or vulnerable witness and/or decide upon type of 
language to be used and need for breaks during questioning. 

 



 
 

27 
 

 

However, it was noted by one interviewee that practice regarding vulnerable witnesses is 

much better developed than that for dealing with vulnerable defendants: 

 

óThere is a lot of training for advocates dealing with vulnerable witnesses. They do by 

and large now know how to deal with them. It has taken a very, very long time, but by 

and large they are better informed about it and they know how to deal with them. 

Vulnerable defendants there has been almost no focus on at all. The percentages of 

defendants with mental disorders or learning disorders of some form or another is 

extremely high. Itôs certainly over 50%.ô [CC10]  

 

The training on vulnerability provided by the Advocacy Training Council (now the Inns of 

Court College of Advocacy) and the website and toolkit guides of The Advocateôs Gateway 

(www.theadvocatesgateway.org) were acknowledged by judges as helping to raise 

awareness of witnessesô and defendantsô vulnerability and of the courtsô and advocatesô 

obligations to ensure that court users can understand and participate in the court process. In 

particular, training has promoted for specialist skills for effective communication with 

vulnerable witnesses and defendants and has provided resources and guidance to improve 

advocatesô practice in this regard. 

 

óThe [Advocateôs Gateway] toolkits, I think have helped an enormous amount. People 

are now in tune as to how they should be questioning vulnerable witnesses a lot 

more than they were... Most people are aware of those toolkits, and I think with 

experience you find that itôs actually a generalised approach to most vulnerable 

witnesses. You donôt want to ask them certain types of questions. You want to keep 

questions in a certain format. I think people are now becoming attuned to that more. 

So, you do get much better preparation from the advocates when they know they're 

going to be dealing with a vulnerable witness or a child.ô [CC01]  

 

A few of the interviewees also mentioned that judicial training on vulnerability has improved 

judicial oversight in cases involving vulnerable witnesses, noting that judges are now more 

interventionist in such cases. 

 

óWe have an opportunity to involve ourselves with that now, which helps. I donôt let 

advocates ramble on, Iôm afraid, even if I havenôt seen the questions in advance. If I 

donôt understand the question or itôs been asked once already, I stop them. There is 

greater judicial intervention on the issue of focused questioning, but it is the most 

difficult of those standards, I think.ô [CC23] 

 

One final point made by several judges about the effects of training on advocacy was that 

younger advocates may be more well-disposed to training and to learning and applying new 

skills than many of the older more established advocates tend to be:  
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óInterestingly I think the younger counsel are the ones who are getting better. The 

older ones who are stuck in their ways are getting better more slowly.ô [CC05] 

 

óThe newer advocates tend to accept this regime [re the questioning of 

vulnerable witnesses] it's the older advocates who find it difficult. The old days 

when you had free reign on any witness, however vulnerable, has long since 

gone, thankfully.ô [CC42] 
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4. Barriers to good advocacy 

 

Following on from the discussion in the preceding chapter, which notes many judgesô 

concerns about the overall decline in the quality of advocacy, this chapter examines the 

factors which were perceived to act as barriers to good advocacy. These are grouped into 

three interrelated issues: factors relating to money, morale and the professional status of 

advocates; career development; and the changing nature of the criminal justice system.  

 

4.1 Money, morale and professional status  

 

The impact of what was described as ópoorô [CC13] or ólowô [CC44] levels of remuneration, 

on the quality of criminal advocacy was referred to by more than half of the judges 

interviewed for this study.19 For example, judge CC11 commented:  

 

óYou know, itôs the whole thing about proper remuneration. The fees that are being 

paid to junior counsel now are the same fees, and I was called in [approximately 20 

years ago] é How are people supposed to live? They need to pay their bills.ô 

 

                                                           
19 The Jeffrey review on Independent criminal advocacy in England and Wales (2014) notes that, following legal 
aid reforms, fixed fees are now payable to the solicitor to cover all defence costs ς including for advocacy - in 
most Crown Court cases; and that the level of legal aid fees has been significantly reduced through the actions 
of successive governments.  

Barriers to good advocacy: key findings 

¶ More than half of the judges interviewed expressed concerns that declining levels of 
remuneration in criminal advocacy, and associated low levels of morale within the 
profession, have a negative impact on the quality of advocacy. A specific concern is that 
such issues can mean that the most able advocates leave criminal practice in favour of 
more lucrative work in the civil arena.  

¶ The most commonly cited barrier to high quality advocacy, as identified by almost two 
thirds of interviewees, is that it is becoming common practice for advocates to take on 
cases beyond their level of experience. This was particularly in relation to solicitorǎΩ 
ŦƛǊƳǎ ǿƘƻΣ ŦƻǊ ŦƛƴŀƴŎƛŀƭ ǊŜŀǎƻƴǎΣ ƻǇǘ ǘƻ ƪŜŜǇ ŎŀǎŜǎ Ψƛƴ ƘƻǳǎŜΩ ǊŀǘƘŜǊ ǘƘŀƴ ƛƴǎǘǊǳŎǘ ŀƴ 
external advocate with the necessary level of experience. 

¶ The judges said that advocates, particularly solicitor-advocates, are not afforded the 
opportunities to learn via shadowing and being mentored by more experienced 
advocates; this also affects barristers because it is now less common to instruct both 
junior and senior counsel to a single case. 

¶ It was also said in the interviews that wider changes in the criminal justice system, such 
as, changes in size and make-up of court caseloads, time and economic constraints, and 
technological reforms, can act as further barriers to good advocacy.  
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Several interviewees used concrete examples to describe levels of remuneration, either by 

describing the impact of falling rates in remuneration upon their own income during their final 

years of practising criminal advocacy or by providing examples of the kinds of figures 

advocates might expect to ótake homeô for their work on a specific type of hearing: 

 

óThe criminal bar has just been crucified financially. In the last year [of practice], my 

earnings went down 25%. I think the best chambers who still have very good 

advocates, they supplement their income by doing private work rather than criminal 

legal aid, and theyôve essentially left the bog-standard crime in the Crown Court to 

pretty much second-rate people who are poorly-paid and very poorly-motivated.ô 

[CC13] 

 

óIf you're getting paid Ã50 or Ã60 an hour to prepare a long trial, you'll do it. But if 

you're possibly going to get paid nothing, and if you're really lucky, £50 for turning up, 

then there's no incentive to say, two weeks before, "I'm really going to get stuck into 

this case, so I can give the best advice I can."ô [CC30] 

 

Declining levels of remuneration in criminal advocacy, it was argued, meant that fewer 

advocates were joining the profession, or remaining in criminal law, and instead were 

moving to better paid, work in the civil arena: 

 

óCrime's the poor relation to civil work, and barristers in crime aren't as well paid as 

solicitors, I'm afraid there's a dying breed of really top quality criminal advocates, 

because the advocates when they're young, the top-quality people, go and do the 

civil work, because crime is just not well enough paid. é Doing crime is far more 

stressful, you come in front of judges in cases which have real import[ance], when 

everybody's under pressure ... in civil cases there's not that level of pressure, people 

don't go to prison for life if they're convicted; it's all about money.ô [CC24] 

 

óIt is down to money. It is, and I know this, because I have spoken to many 

[advocates]. The very good barristers have gone and done other things. There are a 

few sets of barristers where they are all superb, but most of the really good barristers 

donôt do crime. They canôt afford to.ô [CC10] 

 

Others argued that the stronger advocates who remain in criminal practice are able to 

progress, but appear in only the most serious of cases. This was also reflected in our 

interviews with high court judges, several of whom noted that they didnôt feel able to provide 

a view on the quality of advocacy overall because they presided over cases of such a 

serious nature that, in the words of judge HC01, only óthe creamô of advocates appear before 

them. One of the main implications of the move of the more strongly performing advocates to 

civil practice, or to practice in only the most serious of cases, is that ï as highlighted in the 

previous Chapter ï many interviewees perceived that the overall quality of advocacy in the 

majority of criminal cases has fallen. 
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As indicated above, poor levels of remuneration were perceived to have an associated 

impact upon levels of morale among criminal advocates. The following quotations provide 

just a few illustrations of the ways in which low morale and disenchantment with the 

profession could, from the perspective of our interviewees, act as a barrier to good or 

effective advocacy:  

 

óMake sure advocates are properly paid é they have got to feel appreciated. I don't 

mean that in a personal way. But I think what they do is so important, and what they 

do, if they do it well, everything works so much better. I don't mean more people are 

convicted or more people are acquitted, but the trial process just is far better.ô [CC30] 

 

óWell, if people are demoralised, if people think their profession is going to end 

tomorrow, then they are going to be concerned, they're going to be worried é that's 

why I jumped to the bench when I did é it [is] bound to affect anybody if they're 

concerned about their families, or their mortgage, or whatever.ô [CC36] 

 

óI think the Bar are still doing cases fairly well, but at the same time, I think there is 

now a greater proportion of what I would describe as a disillusioned counsel of 

barristers who look like theyôre just, you know, going through the motions. é Youôve 

probably heard that the payments to the counsel over the years have been, you 

know, dwindling on the vine a bit.ô [CC09] 

 

One consequence of low levels of remuneration and morale among criminal advocates, as 

perceived by several judges, is that advocates are not demonstrating a commitment to the 

profession to the same degree as those before them because there is now less incentive to 

do so. This is particularly so in relation to levels of preparation (as discussed in Chapter 3), 

as judge CC44 described: 

 

óI think that two things show a decline in advocacy standards. The first is that the 

appalling level of remuneration now at the criminal bar which means it's very difficult 

to expect people to put in the early preparation in cases they may well not in fact do 

because as you know, not only the way the funding structure is but the fact that it is 

so low means that the old swings and roundabouts has gone. Nobody can say to 

people, "Well you should prepare cases even if you don't think you might do them," in 

circumstances when they're not even paid properly for the ones that they do doô.  

 

Others expressed a more critical stance in relation to this and described a complacency or 

ólazinessô [CC13] among advocates in relation to putting in the necessary hours required of 

the role in comparison to previous generations: óI think thereôs a real reluctance these days 

é to put in the hours at the weekend and in the eveningsô, said judge CC12.  
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Level of remuneration, though a significant issue, was not cited as the only reason for the 

perceived poor levels of morale associated with criminal advocacy. Others, such as those 

relating to career development and the changing nature of the criminal justice system, are 

illustrated below. 

 

4.2 Career development  

 

The career development of both barristers and solicitor-advocates emerged as a core factor 

which could impact upon the quality of advocacy. The most commonly cited barrier to good 

advocacy, as identified by just under two-thirds of interviewees, is the lack of experience of 

advocates appearing in the Crown Court. This is particularly in terms of advocates taking on 

cases of a serious nature before they have the requisite level of experience. This concern 

arose most frequently in relation to solicitor-advocates; Box 4.1 provides just a few examples 

of cases in which the advocate was perceived to lack the necessary experience to perform 

the role. Conversely, several judges noted that the best solicitor-advocates were often the 

ones who practised most regularly, or óday-in, day-outô [CC27], and were thus able to build 

up experience.  

  

Box 4.1: Lack of experience equivalent to the seriousness of the case (solicitor-advocates) 

Judge CC20 described a case in which three defendants were charged with violent offences. As 
ǘǊƛŀƭ ƧǳŘƎŜ ƘŜ ƛǎǎǳŜŘ ŀ Ψǎƛƭƪ ƻƴƭȅΩ ŎŜǊǘƛŦƛŎŀǘŜ ŦƻǊ ŜŀŎƘ ŘŜŦŜƴŘŀƴǘΦ ¢ǿƻ ƻŦ ǘƘŜ ǘƘǊŜŜ ǎƻƭƛŎƛǘƻǊǎ 
instructed silks. The solicitor-advocate of the third ŘŜŦŜƴŘŀƴǘΣ ǿƘƻ ǿŀǎ ƛƴ ǘƘŜ ƧǳŘƎŜΩǎ ǾƛŜǿ ΨǘƘŜ 
ƭŜŀǎǘ ƛƴǾƻƭǾŜŘΩ ƻŦ ǘƘŜ ǘhree, refused to instruct a silk and continued to represent the 
ŘŜŦŜƴŘŀƴǘΦ !ǘ ǘǊƛŀƭ ǘƘŜ ŀŘǾƻŎŀǘŜ ǿŀǎΣ ƛƴ WǳŘƎŜ //нлΩǎ ǾƛŜǿΥ Ψcompletely unable to focus on the 
issues in the case. He was unable to present any compelling argument and [his defendant] was 
ǘƘŜ ƻƴŜ ǿƛǘƘ ǘƘŜ ƘƛƎƘŜǎǘ ŎƘŀƴŎŜ ƻŦ ŀŎǉǳƛǘǘŀƭΦ Χ¢ƘŜ ǿƘƻƭŜ ǘƘƛƴƎ ǿŀǎ ƭƻǎǘΣ LϥƳ ŀŦǊŀƛŘΣ ƛƴ ǇƻƻǊ 
ŀŘǾƻŎŀŎȅΦ L ǊŜƳŜƳōŜǊ ǘƘŜ ŎŀǎŜ ōŜŎŀǳǎŜ ǘƘŜȅ ǿŜǊŜ ŀƭƭ ŎƻƴǾƛŎǘŜŘΩ. 

ΨI can remember going to the [Old] Bailey on one occasion, and meeting [a] solicitor that I 
ƪƴŜǿΣ ŀƴŘ ǎŀȅƛƴƎ ǘƻ ƘŜǊΣ άaȅ ƎƻƻŘƴŜǎǎΦ ²Ƙŀǘ ŀǊŜ ȅƻǳ ŘƻƛƴƎ ƘŜǊŜ ƛƴ ǘƘŜ .ŀǊ aŜǎǎ ŀǘ ǘƘŜ 
.ŀƛƭŜȅΚέ {ƘŜ ǎŀƛŘΣ άhƘΣ ƛǘΩǎ ŦŀƴǘŀǎǘƛŎΦ LϥƳ ƧǳƴƛƻǊ-ƛƴƎ ƻƴ ǘƘƛǎ ƳǳǊŘŜǊΦέ Χ {ƘŜ ǎŀƛŘΣ άhƘΣ LϥǾŜ ƴŜǾŜǊ 
done a Crown /ƻǳǊǘ ǘǊƛŀƭΣ ōǳǘ ƛǘΩǎ ŦŀƴǘŀǎǘƛŎΦ LϥƳ ǿŀǘŎƘƛƴƎΣ ŀƴŘ ƛǘΩǎ ƎǊŜŀǘΦέ {ƘŜΩǎ ŀ ƧǳƴƛƻǊ ōǊƛŜŦΣ 
ŀƴŘ ƛŦ ǎƻƳŜǘƘƛƴƎ ƘŀŘ ƘŀǇǇŜƴŜŘ ǘƻ ǘƘŜ ƭŜŀŘŜǊ ǎƘŜΩǎ ǎǳǇǇƻǎŜŘ ǘƻ ōŜ ŀōƭŜ ǘƻ ǘŀƪŜ ƻǾŜǊΦ {ƘŜ ƘŀŘ 
ƴŜǾŜǊ ŘƻƴŜ ŀ /Ǌƻǿƴ /ƻǳǊǘ ǘǊƛŀƭΦΩ [CC01] 

ΨL ǊŜŎŜƴǘƭȅ ƘŀŘ ŀ ŘŜŦŜƴŎŜ ŀŘǾƻŎŀǘŜ ǿƘƻΣ ŦǊŀƴƪƭȅΣ ǎƘƻǳƭŘ ƴƻǘ ƘŀǾŜ ōŜŜƴ ŘƻƛƴƎ ǘƘŜ ŎŀǎŜ Χ L ƘŀŘ 
Ƙƛǎ ώǎǳǇŜǊǾƛǎƻǊϐ ƛƴ ŀŦǘŜǊǿŀǊŘǎ ŀƴŘ ǎŀƛŘΣ άώIŜϐ ǎƘƻǳƭŘ ƴƻǘ ƘŀǾŜ ōŜŜƴ ŘƻƛƴƎ ǘƘƛǎΦέ Lǘ ǿŀǎ ŀ ǎƛƴƎƭŜ 
ǎŜȄ ƻŦŦŜƴŎŜΧ IŜ ǿŀǎ ǾŜǊȅ ƧǳƴƛƻǊ ŀƴŘ ǎƘŜ ǎŀƛŘ ǘƻ ƳŜΣ άbƻΣ ƛǘ ǿŀǎ ŀ ƻƴŜ-Ŏƻǳƴǘ ǘƘƛƴƎέΦ !ƴŘ L ǎŀƛŘΣ 
άbƻΣ LΩƳ ǎƻǊǊȅΦ {ŜȄ ƻŦŦŜƴŎŜǎ ŀǊŜ ǊŜŀƭƭȅ ŘƛŦŦƛŎǳƭǘΦέ !ƴŘ ǳƴŦƻǊǘǳƴŀǘŜƭȅΣ ƘŜ ŀǎƪŜŘ ŀ ǉǳŜǎǘƛƻƴ ƻŦ ŀ 
witness that was totally inŀǇǇǊƻǇǊƛŀǘŜΦ L Ǝƻǘ ǘƘŜ ƧǳǊȅ ƻǳǘ Χ ŀƴŘ ǎŀƛŘΣ ά¸ƻǳ ŎŀƴΩǘ Řƻ ǘƘŀǘΦ LΩƳ 
ƎƻƛƴƎ ǘƻ ŘŜŀƭ ǿƛǘƘ ƛǘ ƛƴ ŎƭƻǎƛƴƎΣ ǿƘŜƴ L ŘŜŀƭ ǿƛǘƘ ǘƘŜ ƧǳǊȅΦέ IŜ ŀǎƪŜŘ ǘƘe same question of 
another witness the following day and I saw both him and his [supervisor] separately in 
ŎƘŀƳōŜǊǎ ŀŦǘŜǊǿŀǊŘǎ Χ ώIŜ ƛǎ ŀƴϐ ƛƴ-house [solicitor-advocate], and she looked at me and said, 
ά²ŜƭƭΣ ƧǳŘƎŜ ƛŦ ƘŜ ƘŀŘƴΩǘ ŘƻƴŜ ƛǘ ǘƘŜ ōǊƛŜŦ ǿƻǳƭŘ ƘŀǾŜ ƘŀŘ ǘƻ Ǝƻ ŜƭǎŜǿƘŜǊŜΦέ !ƴŘ L ƭƻƻƪŜŘ ŀǘ ƘŜǊ 
ŀƴŘ ǎŀƛŘΣ άLǘ ǎƘƻǳƭŘ ƘŀǾŜ ŘƻƴŜΦέ L ǎŀƛŘΣ άCƛƴŀƴŎŜ ƛƳǇŜǊŀǘƛǾŜǎ ƻŦ ȅƻǳǊ ŦƛǊƳ ǎƘƻǳƭŘ ƴƻǘ ƛƴŦƻǊƳ ŀ 
ŘŜŎƛǎƛƻƴ ŀōƻǳǘ ŀƴ ŀŘǾƻŎŀǘŜΦέΩ ώ//нмϐ 
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A specific worry with regard to solicitor-advocates taking on cases beyond their level of 

experience was that this practice appeared to be driven by solicitorsô firms. It was noted that 

these firms opt, for financial reasons, to keep cases óin-houseô and instruct a less 

experienced advocate (who will often be a solicitor-advocate) to take on the case, rather 

than appointing a sufficiently experienced member of the independent Bar. The appointment 

of in-house advocates by solicitorsô firms also came under scrutiny because it means that 

such advocates are not subject to the same levels of competition as self-employed 

barristers. This was termed by judge CC20 as a loss of the ófree marketô: 

 

óThere is no hiding place, for the poor advocate when that advocate is independent. 

é It's like the poor plumber. If a plumber comes along and makes a rubbish job of 

your plumbing, you're not going to employ that plumber again. You'll go to a good 

plumber é [Itôs] the same with the advocate. The free market drives quality and 

when I started at the Bar, the free market prevailed. é The solicitor simply would not 

brief a poorly performing advocate, as you would not go to a poorly performing 

plumber.ô 

 

In relation to barristers, several judges expressed the view that members of the junior bar 

are taking on cases beyond their experience in order to earn a living in a climate where the 

level of work is ófalling awayô: 

 

óI think now the level of work at the bottom end has fallen away, at the Bar in 

particular. People struggle to survive and have enough cases to earn a proper living, 

and so they will take anything thatôs given to them, regardless of whether they're 

actually competent enough to do it. You see people in front of you on cases, and you 

shake your heads and think, ñWhy are you doing this case? You shouldnôt be doing 

this case.òô [CC01] 

 

óI think the standards of advocacy have deteriorated over the years. That is partly 

because the advocates who appear in the Crown Court now havenôt had the 

experience that they would have had if they were in practice, say, 20-odd years ago. 

There was more work then that they would be instructed to do at a lower level. For 

example, whether they were solicitors or barristers, there would be lots of cases they 

could go and do in the magistratesô courts, first of all, and then in the Crown Court. 

They would gradually hone their skills and they would get better through experience.ô 

[CC07] 

 

Underpinning concerns about levels of experience among advocates is the associated lack 

of opportunities for junior advocates to shadow or be mentored by their more experienced 

colleagues ï an absence which was cited more frequently by our interviewees than gaps in 

formal training or continuing professional development (CPD). Judges often contrasted the 

relative absence of shadowing and mentoring opportunities afforded to advocates in the 
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present day with the opportunities they themselves had had to gain experience upon 

qualifying. Pupillage was cited as being particularly beneficial because it provides junior 

advocates with the opportunity to learn from more experienced advocates. Furthermore, 

several judges drew attention to the smaller number of cases in which both senior and junior 

counsel are instructed, which means that junior advocates have fewer chances to learn from 

their more senior colleagues: 

 

óYour first day of pupillage was your real first day learning how to be a barrister. Oh, 

you couldôve read a book beforehand, and read a couple of books, that was your first 

day. You start growing up properly as an advocate on your first day on your feet é 

Each day thereafter, you learn the job, and the best tuition you could ever get was a 

good chambers, that actually regards teaching their youngsters a number one 

priority.ô [CC40] 

 

óObviously barristers do a pupillage, so they will watch their pupil supervisors, 

solicitors donôt have that luxury éThey donôt have that ability to say, ñWhy didnôt you 

ask this witness that? Why did you do it like that? Why donôt you do it like this?ò They 

donôt have that on-the-job training.ô [CC11] 

 

óAnd Iôm afraid, I believe, particularly, again, having done both, that the standard of 

advocacy training for solicitors is woeful compared to that of barristers. And some of 

that is, and this isnôt the fault of solicitors, but as a pupil with a barrister, you are 

tagging along behind. Youôre seeing everything. Youôre in the cells. You see them 

handling the difficult punter. Youôre seeing absolutely everything. As a solicitor you 

get trained in a vacuum and are then expected to just go and put it into place.ô 

[CC21] 

 

As the quotations from judges CC11 and CC21 highlight, concern was expressed that 

solicitor-advocates in particular ï due to the differences in training structure in comparison to 

that for the Bar ï are much less able to take advantage of the opportunities for mentoring 

and shadowing that judges deem central to learning and development.20 Likewise, a 

potential drawback of having advocates who only ever defend or, in the case of CPS 

                                                           
20 .ŀǊǊƛǎǘŜǊǎ Ƴǳǎǘ ƘŀǾŜ ŎƻƳǇƭŜǘŜŘ мн ƳƻƴǘƘǎΩ ǇǳǇƛƭƭŀƎŜ ƛƴ ƻǊŘŜǊ ǘƻ become fully qualified. For the first six 
ƳƻƴǘƘǎ ǘƘŜȅ Ƴŀȅ ƴƻǘ ŀŎŎŜǇǘ ƛƴǎǘǊǳŎǘƛƻƴǎΣ ŀƴŘ Ƴǳǎǘ ΨǎƘŀŘƻǿΩ ǘƘŜƛǊ ǇǳǇƛƭ ǎǳǇŜǊǾƛǎƻǊΦ ¢ƘǊƻǳƎƘƻǳǘ ǘƘŜ мн ƳƻƴǘƘǎΣ 
ǘƘŜ ǇǳǇƛƭ ǎǳǇŜǊǾƛǎƻǊ Ƴǳǎǘ Ψtake all reasonable steps to provide the pupil with adequate tuition, supervision and 
experienceΩ όBar Standards Board Handbook, third edition, updated 2017). Barristers receive higher rights of 
ŀǳŘƛŜƴŎŜ ŦƻƭƭƻǿƛƴƎ ǘƘŜ ŎƻƳǇƭŜǘƛƻƴ ƻŦ ǘƘŜ ΨŦƛǊǎǘ ǎƛȄΩΣ ǘƘǊŜŜ ŀŘǾƻŎŀŎȅ ƳƻŘǳƭŜǎ ƻƴ ǘƘŜ .ŀǊ tǊƻŦŜǎǎƛƻƴŀƭ ¢ǊŀƛƴƛƴƎ 
/ƻǳǊǎŜΣ ŀƴŘ ǘƘŜ tǳǇƛƭΩǎ !ŘǾƻŎacy Training Course (provided by the Inns of Court and circuits). 
 
An individual is admitted as a solicitor following completion of the Legal Practice Couse and Professional Skills 
Course, and having demonstrated the Practice Skills Standards; advocacy is a core part of all of these. In order 
to receive higher rights of audience, solicitors are required to pass an additional criminal advocacy assessment 
ς following which there is mandatory continuing professional development over five years. The Jeffrey Review 
noted widespread concern about the fact that, in practice, barristers receive significantly more hours of 
specialist, mandatory advocacy training than solicitors (including those who obtain higher court rights). 
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advocates, who only ever prosecute, is that they are not afforded the chance to gain 

experience of doing both prosecution and defence advocacy; a perspective that was held in 

high regard by judge CC33: 

 

óOne of the problems with the present system of advocacy and the way in which the 

work is distributed ï that is [the] Bar, defence solicitors, CPS ï is that you now have 

a two-tier system, where many advocates do not both prosecute and defend. éThe 

CPS always canôt defend, and most private solicitorsô firms will not prosecute, 

because they donôt want their client seeing them doing the other thing. That is a 

tremendous loss to criminal advocacy. Itôs one of the real strengths of criminal 

advocates of the past, is they did both. Thereôs a real benefit in that: you see how the 

other side works, and you become much more objective.ô 

 

Reduced scope to learn from more experienced advocates, among barristers and solicitor-

advocates alike, was highlighted as an issue outside, as well as inside, the courtroom. For 

example, judge CC10 explained that the potential negative impact of barristers spending 

less time in chambers is that opportunities for seeking advice or support are scant: 

 

óOne of the issues now, is that with the digitalisation of all case papers, nobody now 

actually needs to go into a Chambers. Because you can get it all online, you can get 

it all on the digital case system. When I was at the Bar, you had to go into Chambers, 

because you had to physically pick up your physical brief, so there was an awful lot 

of interaction with other people. Chambers who are looking to reduce their costs, are 

not wanting to have such big buildings é so they are downsizing. People donôt have 

their own rooms, they donôt have their own desks, because they donôt need it.ô 

 

A final barrier to good advocacy, within the theme of career development, is a perception 

that there are too many routes to qualification for advocates (not only in criminal but also 

other areas of practice). This was deemed problematic because it means that there are too 

many advocates for the amount of a) pupillage places and b) work available. An absence of 

available work means that advocates are not afforded the chance to build up experience 

within the profession: 

 

óThere are far too many barristers, far too many, far too many solicitor-advocates, for 

the amount of work that is available. If your pool of work is reduced, you've got fewer 

cases to work on and practise on. Therefore, you don't get the experience. é I think 

that's the real downfall, because of the flooding of the market there is less work. 

Everyone is scrambling around for bits and pieces.ô [CC34] 

 

óThere are too many barristers. They should never have widened the number of 

institutions doing the Bar finals course, because we didnôt need that many barristers. 

What theyôve done is theyôve created this huge pool of people, all of whom want to be 

barristers, and there simply arenôt the places.ô [CC01] 
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An associated and significant concern among some of the judges was that a great many 

young people are studying law in the expectation that they will find work in legal practice, but 

are then finding themselves encumbered with huge debts and few possibilities of work: 

 

ó[Some advocates] are deeply committed and have a huge vocation for it. But many 

of the others, even today to become a barrister is very difficult. They would have had 

to have gone through their three years of university, their conversion course. They 

will have had to, these days, probably have done a second degree. They would have 

incurred enormous debts. éThey are likely to be in debt for years and years and 

years.ô [CC10] 

  

ó[Advocates are] finally realising, "Hang on. I go through Bar school, I qualify, I've got 

£60,000 worth of debt and I haven't got a pupillage. If I don't get one in the next five 

years, my qualification lapses." What on Earth is the point of that? It's a disgrace, it is 

actually a disgrace. é [Itôs] absolutely awful, awful, I mean it just breaks your heart. I 

feel for them so much, it's not nice. éI think they'd solve the problem if they just 

reduced the numbers. If they just went back to the drawing board and said, "Actually, 

we're not going to take anybody."ô [CC34] 

 

4.3 Changing nature of the criminal justice system  

 

A final set of barriers to good advocacy identified by interviewees are those related to 

broader changes within the criminal justice system, several of which have been touched 

upon in the preceding discussion. The first relates to the changing nature of the caseload in 

the criminal courts. Several judges noted that the falling caseload in the magistratesô courts 

(which is largely a function of falling crime rates and greater use of out-of-court disposals)21 

means that advocates who may not have previously practised in the Crown Court ï and 

indeed, who may have not been previously inclined to practise in the Crown Court ï are 

doing so in order to sustain a living: 

 

óI donôt know where the work has gone. I donôt know why itôs dropped off so much. Itôs 

gone. Literally I can remember, when I was a pupil, if you got sent down to [the local 

magistratesô court], every single courtroom had something like 120 cases in their 

morning list. It used to go on until seven oôclock at night you would still be there. é 

Then it suddenly seemed to just evaporateô. [CC01] 

 

                                                           
21  Ia/¢{Ωǎ ƻƴƎƻƛƴƎ ǇǊƻƎǊŀƳƳŜ ƻŦ ŎƭƻǎǳǊŜ ƻŦ ƳŀƎƛǎǘǊŀǘŜǎΩ ŎƻǳǊǘǎ ǊŜŦƭŜŎǘǎ ǘƘŜ ŘŜŎƭƛƴƛƴƎ ŎŀǎŜƭƻŀŘǎ όŀƴŘ 
expectations of increasing use of videolink and telephone hearings). See, for example, Response to the proposal 
on the provision of court and tribunal estate in England and Wales (Ministry of Justice, 2016). 
 



 
 

37 
 

Some judges commented on the implications of the apparent increasing complexity of cases 

coming before the criminal courts ï even while the overall numbers of cases are falling. 

Several, for example, referred to the rapidly growing proportion of contested cases involving 

sexual offences that are being heard in the Crown Court.22 While Chapter 3 noted the 

widespread perception that advocates are dealing better with vulnerable complainants than 

they did in the past, some of the interviewees also talked of the particular challenges that the 

change in caseload poses for advocates, and of how this has an impact on the very nature 

of advocacy: 

 

óI think advocacy is much harder now, because youôve got so many more things to 

deal with. In what I might call the ñold daysò é you didnôt have to cross examine a 

child witness ï child witnesses werenôt on the scene. You didnôt have to cross 

examine the really fragile, disabled witness because é there was always a reason 

why they couldnôt be brought to court, and they werenôt robust enough to go through 

the process. So it was a lot more straightforward in the old days éThere were just 

fewer time pressures, fewer cases, narrower range of work, and all a bit more 

predictable. é It was all oral testimony from adult witnesses, [we] didnôt have 

screens, didnôt have videos, didnôt have anything.ô [CC32] 

 

The potential emotional impact that such a shift in caseload could have on individual 

advocates was further reflected upon by judge HC03:  

 

óMurder cases are stressful because of the impact on so many people. Over 50 per 

cent of Crown Court cases are now sex cases. This is important work, of course it is 

because it has a high impact on society, but if you do one case after another, which 

many judges are doing, many barristers are doing, itôs not healthy. I suspect that 

there are occupational health consequences of this, which I suspect are not properly 

recognised at the moment. Indeed, I think everyone is extremely keen not to 

recognise it.ô 

 

Some judges referred to the wider context of economic strain within the criminal justice 

system23 and a focus on efficiency in order that cases are progressed as quickly as 

possible.24 The impact of such a landscape was reflected upon by several judges at 

interview: 

 

                                                           
22 Recent figures from the CPS show that just under one in five cases prosecuted now involve allegations of 
sexual or domestic violence against women or girls, and chart a 63 percent increase in convictions for offences 
of this nature within a 10-year period (Violence against women and girls report: Tenth edition 2016-17, CPS, 
http://www.cps.gov.uk/publications/docs/cps-vawg-report-2017.pdf). Lǘ Ƙŀǎ ōŜŜƴ ǊŜǇƻǊǘŜŘ ǘƘŀǘ ΨƻǾŜǊ ƻƴŜ-third 
ƻŦ ŎƻƴǘŜǎǘŜŘ ŎŀǎŜǎ ƛƴ ǘƘŜ /Ǌƻǿƴ ŎƻǳǊǘ ŀǊŜ ƛƴ ǊŜǎǇŜŎǘ ƻŦ ǎŜȄǳŀƭ ƻŦŦŜƴŎŜǎΩ όtŜǘŜǊ wƻƻƪΣ Ψ{Ŝŀ-ŎƘŀƴƎŜ ƛƴ ŀŘǾƻŎŀŎȅΩΣ 
Counsel Magazine, February 2015). 

23 Central government spending on the courts has reduced by 26 per cent since 2010/11 (National Audit 
Office, Efficiency in the criminal justice system, 2016). 
24 Ministry of Justice (2012) {ǿƛŦǘ ŀƴŘ ǎǳǊŜ ƧǳǎǘƛŎŜΥ ¢ƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ Ǉƭŀƴǎ for reform of the criminal justice 
system, London: Ministry of Justice.  

http://www.cps.gov.uk/publications/docs/cps-vawg-report-2017.pdf
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óThe police and the CPS are under-funded and over-stretched. They provide very 

poor service to the advocates in court. Gone are the days when you routinely had 

someone sitting behind counsel éThe preparation of cases, because of that lack of 

resource, means that often an advocate will be in court and the instructions are é 

that the case is all on the CCTV. That advocate has not seen the CCTV, the 

advocate canôt find the CCTV. The CCTV, when finally produced by é itôs produced 

on a day-by-day deadline-driven basis and formatted in a way that wonôt operate on 

our rather clunky court system. Well, I donôt think anybody can perform well in those 

circumstances.ô (CC27) 

 

Such discussions were often tied to technological reforms underway within the criminal 

justice system.25 In some instances, judges spoke positively of such advances, particularly in 

relation to the use of pre-recorded cross-examination in the aforementioned YJCEA 1999 

Sn28 pilots26, however others described barriers to the quality of advocacy arising from 

greater use of technology within the courts. Such discussions were usually framed around 

two issues i) potential difficulties involved in retrieving and managing information on digital 

systems and ii) the impact of the widespread use of electronic devices, such as laptop, 

tablets and mobile phones, upon the ways in which advocates communicate in the 

courtroom: 

 

óI am actually quite a fan of [the digital case system] because it has lots of flexibility, 

some aspects of it make my job my easier é [However] it means that the advocate is 

now in court with a tablet going, ñIt is here somewhere.ò You canôt present a case 

while doing that. Iôm on the bench going, ñOh no, I canôt find it.ò It doesnôt look good. 

é there are lots of hiccups and halts. é The screen with the prison link video wonôt 

work, then theyôre in there messing with tablets. You donôt have that sense of a case 

being presented, but you couldnôt say thatôs the advocateôs fault.ô [CC27] 

 

ó[Advocates] are hidebound when theyôre cross-examining or examining in chief by 

their laptops. Their whole world focuses on that little screen, whether theyôre holding 

it in their hand, which is really awkward é When the question is being answered by 

the witness, theyôve got their head in their laptop, looking for the next question. é 

They, therefore, donôt listen to the answers, they donôt then act on the answers, and 

they move on to the next question. You can see the jury é almost going, ñThat was a 

really interesting answer éWhy didnôt you move onto the next obviously sensible 

question?òô [CC31] 

 

As the above quotation demonstrates some of the issues regarding technology were tied, in 

part, to perceived broader changes in ócourt etiquetteô in contemporary advocacy, described 

in Chapter 3.   

                                                           
25 See Leveson, B. Rt. Hon. Sir (2015) Review of the Efficiency in Criminal Proceedings, London: Judiciary of 
England and Wales. 
26 As detailed at page 25. 
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5. Improving the quality of advocacy 

 

 

This chapter presents the judgesô views on what can be done to improve the quality of 

criminal advocacy. As discussed in the preceding chapter, many of our interviewees argued 

that various broad systemic problems underlie current shortcomings in advocacy; and some 

suggested that systemic change is what is first and foremost required if there are to be real 

improvements to advocacy: óIf the powers that be want to make things better, then they 

should change the system. I'm not their attack dog or their policemanô [CC41]. Other 

measures, it was said, can be little more than a ósticking plasterô [CC34] over the profound 

difficulties faced by the criminal courts and those who work in them. Nevertheless, most of 

the judges were of the view that there are various practical steps, short of substantial 

overhaul, which the regulators and others can take to produce positive change. Many called 

for improved advocacy training and continuing professional development, and for more 

rigorous assessment and enforcement of standards; the large majority were also of the view 

that judges have an important (if informal) part to play in helping to raise the quality of 

advocacy. 

 

Improving the quality of advocacy: key findings 
 

¶ Almost half of the judicial interviewees made at least some reference to expansion or 
improvement of advocacy training and/or continuing professional development (CPD) 
as an important means by which the quality of advocacy can be improved. 

¶ Most of the judges perceived a need for improved responses by the regulators to poor 
advocacy, whether they envisaged this as part of a formalised system of assessment, 
or on the basis of more ad hoc identification (generally by the judiciary) of 
shortcomings in advocacy.  

¶ Although some of the judges argued for the introduction of a new assessment or 
appraisal system to bolster standards of advocacy, they tended to be resistant ς and 
sometimes strongly resistant ς to the idea of formal judicial input into such a system.   

¶ While resisting the idea of a formal judicial role in assessing or supporting advocates, 
most of the interviewees felt that judges can play an important part in providing 
informal ŦŜŜŘōŀŎƪ ƻƴ ŀŘǾƻŎŀǘŜǎΩ ǇŜǊŦƻǊƳŀƴŎŜΦ   

¶ There was some support among the interviewees for judicial involvement in the 
training of advocates, for example, through contributions to Inns of Court training 
programmes and seminars, or to local initiatives.  

¶ There was uncertainty among some interviewees about whether judges can or should 
be expected to report poor advocates to the regulators. 
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5.1 Training and Continuing Professional Development 

 

Almost half of the judges we interviewed made at least some reference to expansion or 

improvement of advocacy training and/or continuing professional development (CPD) as an 

important means of raising standards. Most of these comments were not highly specific, but 

the point that was most frequently raised in relation to this general theme was that CPD 

requirements should be extended: involving, for example, mandatory attendance every year 

or two years at a course specifically focused on advocacy.27 It was argued that better, or 

more, provision of CPD should help to ensure that advocates maintain and build upon the 

skills they acquire when they are initially trained: 

 

óThey need to be refreshing their skills all the time.ô [CC13] 

 

óPeople need to understand that this is a skill that is not acquired and then put on the 

mantelpiece. This is something that needs to be honed and honed.ô [CC36] 

 

óIt seems to be that if somebody is practising criminal law, then there should be a 

significant amount of annual training. Not just in the black letter stuff, but in advocacy 

training. éIt may be teaching the same lesson again and again, but you canôt say it 

too often about the critical aspects of criminal advocacy.ô [HC04] 

 

A number of the judges stressed that training and CPD should be more focused on the most 

practical aspects of advocacy. In line with comments, as reported in the previous chapter, 

about lack of opportunities for shadowing and mentoring as a barrier to good advocacy, 

some judges argued that training and CPD should be structured in such a way that a 

substantial amount of time is committed to observing experienced advocates in action. One 

judge commented that trainee and junior lawyers should ógo around ï every judge, every 

magistratesô court is different ï to watch different judges, different advocatesô [CC08]; 

another said that they should spend time in the Court of Appeal, to ósee something really 

substantive é big, proper, chunky points of lawô [CC31]. But it was also said that there 

should be more ódoingô as well as more ówatchingô as part of advocacy training:  

 

óTraining, training, training. Not just throw them in, so they ñlearnò without anyone to 

show them how to do it ï train them. Advocacy training sessions. Iôve been involved 

in a number of these, where they have advocacy training weekends, the circuit 

organises them. And they have to actually perform, and we stop them, and we say, 

óDonôt do it that way, do it this way, and this is why.ô Yes, training, training. Plenty of 

                                                           
27 Solicitor advocates are currently required to undertake five hours of advocacy CPD in each of five years 
following award of their higher rights of audience qualification. Barristers on the New Practitioners Programme 
(NPP) must attend 9 hours of advocacy skills training in their first three years of practice. However, the BSB 
does not specify the number of hours or area of practice which subsequent CPD must cover.  
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ways of doing it. é Mock-advocacy, mock-trials. Youôve got to train them to be able 

to perform on their feet, under pressure.ô [CC32] 

 

Given the concerns voiced in many interviews about standards of advocacy among solicitor-

advocates (as reported in chapters 3 and 4), it is unsurprising that, in calling for improved 

training, some of the judges focused particularly on perceived solicitor-advocate training 

needs. It was suggested, for example, that a system akin to pupillage could be introduced for 

solicitors, to ensure that they spend some time shadowing experienced advocates [CC39]. 

More generally, these comments tended to emphasise that solicitors should have practical 

experience and direct exposure to advocacy in the Crown Court before they are awarded 

higher rights of audience (see footnote 18 in the previous chapter for an outline of training 

requirements for solicitors).       

 

The judges made occasional reference to potential new frameworks for the delivery of 

training; it was suggested, for example, that a unified óprofessional advocacy collegeô could 

be established, with the remit to provide training to both barristers and solicitors [CC06]. One 

judge spoke of the ówealth of retired judges out there who would be marvellous trainers, 

mentors and educatorsô [CC31] (For the intervieweesô comments about the involvement of 

current judges in training, see the section below on ójudicial inputô.)   

 

 

5.2 Assessment and enforcement of standards 

 

Another broad theme which emerged in the judgesô comments about methods of improving 

the quality of advocacy was that there is a need for more robust assessment of standards of 

advocacy. The judges had varying opinions about what any such system of assessment 

might entail, and on the whole did not elaborate on this point. However, two concerns which 

arose with some consistency in the interviews were that, first, that there should be greater 

scope for the regulatory or other legal professional bodies to act on individual advocates who 

are performing very poorly and, secondly, that any expectation that judges should contribute 

to formal assessment of advocates appearing before them would cause significant 

difficulties.  

 

5.2.1 Assessment 

 

When asked about how the quality of advocacy can be improved, between one-quarter and 

one-third of the judges said that they would like see the introduction of some kind of 

formalised assessment or appraisal system for advocates. Some stressed that any such 

system should be based on direct observation of advocatesô practice in court: óSomebody 

needs to be in court with the advocate, watching what the advocate is doing,ô said one judge 

[CC03], who pointed out that the CPS óoccasionallyô do this with respect to the prosecution 

advocates that they employ. Another judge also commented approvingly of the CPS role in 
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this regard, noting that they óhave senior people on board come up and seriously watch what 

went on in courtô [CC38].  

 

One interviewee argued that observation of advocatesô performance, and determining on this 

basis whether they need to undertake further training, is something that, óat coreô, the 

regulators should be doing [CC13]. Contrary to this, one judge argued that it was óvery 

difficult to seeô how the regulators could take responsibility for formal observation and 

assessment of advocates [CC03]. Another suggested that óan outside body, é somebody 

independent of the court processô should be established to review advocacy standards: óIt 

could be retired judges, maybe, or it could be solicitors or barristers who have experience 

and are also trained in assessing the advocatesô [CC07].  

 

The introduction of a system of appraisal by peers or senior colleagues was another 

suggestion, including from one of the High Court judges who commented: óReally 

experienced, good advocates could come in and watch them and say: ñôThis is what you did 

wrong there and thatôs what you did wrong thereòô [HC02].  

 

While some of the judges appeared to favour a loose system of assessment or appraisal, 

others argued for something more structured and robust. Among the strongest statements of 

the latter view was the following: 

 

óI firmly believe that the only hope of maintaining criminal advocacy is to be 

absolutely ruthless about a quality control system. We can no longer, it seems to me, 

say, "Well these people are self-employed, you can't deny them access to work 

because how are they going to earn a living?" or to simply say, "The market will 

regulate because solicitors will only instruct capable advocates and that self-

regulates," both of which are simply not true. é If you're going to raise the standard 

of advocacy and cope with all the problems of funding and recruitment then you've 

got to, in both defence and prosecution, have a rigorous qualification whereby people 

are not allowed to do particular levels of cases or types of cases unless they have an 

appropriate grading and that that grading is enforced ruthlessly, in other words it isn't 

simply seen as a tick box where people are allowed to qualify.ô [CC44]  

 

Along similar lines to the call (from judge CC07, as quoted above) for an óoutside bodyô to 

carry out assessments, this judge went on to argue that there should be óindependent 

external assessors, preferably retired judges, retired members of the bar, whatever, who go 

round and watch and grade peopleô, notwithstanding the cost of such a system and likely 

óhuge kickback from the barô.  

 

A small number of other judges also argued for some form of structured grading system, 

according to which óif youôre at level whatever, you could do this kind of case and if youôre at 

a higher level you could do more serious casesô [CC16]; or, in the words of another, there 

would be different ólevels of advocacy é to make sure that inexperienced people arenôt 
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doing really serious casesô [CC09]. The latter commented that this would be a similar system 

to that which is already in place for CPS-employed advocates. 

 

 

 

5.2.2 Responding to poor advocacy 

 

Most of the judges perceived a need for improved responses to poor advocacy, whether they 

envisaged this as part of a formalised assessment system, or on the basis of more ad hoc 

identification (generally by the judiciary) of shortcomings in advocacy. Responsibility for 

taking action on poor advocates was largely deemed to rest with the regulators, with some 

judges stressing that the regulators should be empowered to mandate additional training for 

any advocates who are identified as performing badly:  

 

óI canôt help but think there ought to be some é easy system whereby you [the judge] 

email the BSB or SRA, whichever it is, and say, ñThis was the case. This is what 

Snooks did. Fell far short.ò  Not expecting anything immediately to happen about that. 

But if Snooks gets five yellow cards, then somewhere along the way, the regulator 

ought to be able to say: ñRight, Snooks should not be doing that kind of case. Snooks 

needs some retraining.ò Or whatever it may be. I would expect most judges would 

think that some sort of yellow card would not go amiss. They would have to have the 

written assurance, that the regulators looked at it and dealt with it properly.ô [HC04] 

 

That in the most serious cases there might be a need for regulators to be able to remove 

individuals from practice was suggested by some: there should, said one judge, be ósome 

system of saying to people: this job just isnôt for youô [CC03]. This is the same in any 

profession, he said, but in the law it has generally been óeasier to survive é and just sort of 

stumble from case to caseô. Another said that the regulators should be encouraging judges 

to report problematic practice, and should liaise with them in determining the appropriate 

response ï which is likely to be óeither retraining or to look at whether someoneôs higher 

rights of audience might be withdrawnô [CC08]. It was also suggested that judges should 

have two options if they have concerns about an individual advocate: one being to follow the 

ótraditional routeô of informing the head of chambers or senior partner in the solicitorsô firm; 

the other being, in cases where there is ósome form of misconductô, to report to the relevant 

óprofessional bodyô [CC07] (what exactly was meant by óprofessional bodyô was not made 

clear). Several other interviewees indicated that reporting to a head of chambers, or possibly 

a solicitor-advocateôs law firm, is an obvious first step to take ï albeit taken rarely ï when 

serious problems with an advocateôs performance arise. 

 

Five of the interviewees ï two of whom were from the same court ï spoke of cases of which 

they were aware in which judges had complained to the regulator about the performance of 

certain advocates, but these had not been properly acted upon. One of these interviewees 
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described his own unsatisfactory experience of contacting the regulator about a solicitor-

advocate:   

 

óI didn't even get an acknowledgement. I wrote a very long letter, mainly saying, ñI 

wish I could just raise this with someone in the firm, but I can't.ò But it was a series of 

problems that had arisen during a trial, which the advocate simply had not dealt with. 

The trial was over. I think the person was convicted. é I thought: well, do I follow it 

up, or do [they] really not care? In which case, that's their problem, not mine. I'm not 

going to see this advocate again ï and I never have. So, no skin off my nose. I've 

done my bit. But it's annoying.ô [CC30]28  

 

Other accounts of frustration at the apparently lacklustre or uninterested responses from the 

regulators included the following: 

 

óI think thereôs also a feeling, in terms of the Bar Standards Board and the Solicitors 

Regulation Authority, that even when quite glaring cases of misconduct are put 

before them they donôt seem to do an awful lot. So, thereôs a kind of, ñWell, what do 

we do about it, if weôve reported it and theyôve just let it go?ò Itôs very difficult... It 

takes a lot of effort [to report poor advocacy], and when you think that that effort is 

probably going to result in absolutely nothing being doneéô [CC01] 

 

óIf a complaint is made, I have been informed [the Bar Standards Board] do nothing 

and are as good as useless. é Yes, you put a complaint é, and the comment thatôs 

been made is that three years down the line they may look at it, but effectively there 

isnôt sufficient sanction or swift dealing with the complaints.ô [CC02]29 

 

One judge described a órogue defence advocateô who ósays outrageous things about his 

clients and he sometimes behaves outrageouslyô, was strongly criticised in a Court of Appeal 

judgement, has been referred to the Bar Standards Board. The judge added: óNow, I donôt 

know what you do about that. The complaint has been madeé Heôs been fined I donôt know 

how many times. One would like to think he wouldnôt get work after thatô [CC38]. 

 

A few others among the judges were of the view that the regulators simply do not ï or even 

should not ï have the powers to take decisive action against advocates who fall far below 

the desired professional standards. One suggested that the remit of the regulators is, more 

                                                           
28 The SRA have a standard form for use in submitting complaints about solicitors (available at 
http://www.sra.org.uk/consumers/problems/report-solicitor.page#how-report-sra). The form can be 
submitted by any individual, but the SRA now have a process by which complaints from members of the 
judiciary (which can also be made by telephone or email, and not just through the form) are escalated to be 
dealt with more quickly.  
29 The Bar Standards Board deal with all reports of misconduct made by judges and will take disciplinary action 

where there is sufficient evidence to prove misconduct to the criminal standard of proof.  Misconduct 
proceedings can take time, particularly where they are challenged by the respondent, although the BSB 
endeavours to take action as swiftly as possible.  Any sanction imposed is determined by an independent 
Disciplinary Tribunal. 

http://www.sra.org.uk/consumers/problems/report-solicitor.page#how-report-sra
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narrowly, to deal with issues of ódishonesty and corruptionô [CC34]. Another posed the 

rhetorical question, óWhat does a regulator do?ô if informed of an advocate who is 

óabsolutely, totally hopelessô. In such circumstances: 

 

óA regulator canôt say, ñBecause youôre hopeless, therefore weôre going to stop you 

from practising.ò So, the best that could be done is: ñYouôre not meeting the required 

standard; this is what we expect you to do.ò Even if itôs retraining, I donôt think you 

can impose sanctions for being hopeless.ô [CC06] 

 

One interviewee argued that, to date, óthe marketô has generally provided an adequate 

mechanism for ensuring that the weakest advocates ówonôt actually get much work, or not 

much important workô. This judge did not perceive an obvious need for the regulators to 

exercise an óultimate sanctionô, and was uncertain as to óhow they could achieve any sort of 

proper process of sanctionô [CC33]. Another judge was much blunter in his criticism of the 

regulators, and quite sure that they do not have a role to play in enforcing standards: 

 

óI donôt believe regulators have got anything to do with it. I think that the poor 

advocate, frankly, will never get anywhere and the good one will. é I donôt like 

regulators. é No, I donôt. I mean, who regulates the regulator? This is a law of supply 

and demand here. é A marketplace is the place for that.ô [CC04]. 

 

It was also suggested that the regulatorsô actions may be constrained by the difficulty of 

identifying or defining what amounts to serious shortcomings in advocacy. óThe regulatorôs 

got to find out, hasnôt he,ô said one interviewee [CC12], pointing out that she, as a judge, 

might encounter a poorly performing advocate no more than once a year in any given court, 

on which basis it would be difficult to know if there were any serious underlying problems. 

Another judge commented: 

 

óIt would be lovely to think that the regulator could take them off the road .... But itôs 

so very difficult to define, unless somebody drops a really dreadful bloomer, and that 

doesnôt happen that often. é I think thatôs the really tricky bit about it, to be perfectly 

honest. Itôs very rarely some ghastly, glaring erroré Itôs usually just so shoddily 

done.ô [CC22] 

 

5.3 Judicial input 

 

While there was some demand for a new appraisal system for advocates, the judges tended 

to be resistant to the notion of a judicial role in formal assessment. This isnôt to say, 

however, that there was general resistance to any judicial role in promoting good quality 

advocacy. On the contrary: most interviewees believed that judges have an important part to 

play in providing feedback to advocates on an informal basis. A sizeable minority also felt 

that judges should contribute to advocacy training. As has already been alluded to above, 
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some felt it important for judges to be able to report poor advocates to the regulator; 

however, others were less sure about whether or how judges could perform this function. 

 

5.3.1 Judicial input into formal assessment 

 

In 24 of our interviews, there was some discussion of the possibility of judicial involvement in 

the formal assessment of the advocates they see in their courts.30 18 of these 24 voiced their 

(sometimes strenuous) opposition to this idea, while two were uncertain and four broadly 

supportive. There was occasional ï both positive and negative ï mention of the regulatorsô 

proposed (and now discontinued) Quality Assurance Scheme for Advocates (QASA) in what 

was said about formal assessment. 

 

Among those opposed to involvement in formal assessment, two main concerns arose. First, 

it was argued that there is an inherent conflict between the judgeôs role as a neutral arbiter in 

the adversarial court process, and any kind of óquasi-regulatory or disciplinary roleô [CC27]. 

To express views on the quality of a particular advocate, said one interviewee, would be óthe 

start of a slippery slopeé. towards the judge getting into the arenaô [CC03]. Another 

commented: 

 

óFrom my part, I cannot see that the judge, where there is an adversarial system, 

should be responsible for policing advocacy. That's not the judge's role. The judge's 

role is to listen to the arguments of the advocates and to ensure that there's a fair 

trial.ô [CC20]  

 

The second major concern relating to formal assessment focused on the potential 

repercussions of a judgeôs negative appraisal of an advocate. One interviewee pointed out 

that these repercussions could include an impact on an individualôs livelihood, and stated 

that could leave judges ï as they would not be carrying out the assessment as part of their 

judicial function ï open to judicial review. He added: óI think this is the biggest problem with 

asking the judiciary to be involved in regulatory matters, because it exposes us to a potential 

claim by an individualô [CC21]. óIn this day and age,ô said another judge, óanyone who makes 

an appraisal is at risk of their appraisal itself being appraisedô [CC06]. It was also suggested 

that judicial appraisals could threaten the ógood willô of advocates, on which judges rely 

[CC18]. In the view of another, accountability is the key issue: 

 

óAccountability is going to be really difficult. If youôre filling in a form, does it become 

disclosable? Are you able to speak freely if itôs actually in a document? Who is going 

to see it? What are the implications if you give someone not such a good reference 

or whatever? Ultimately, will they be able to sue you? Will there be a system of 

                                                           
30 The interviewees were not explicitly asked whether the judiciary should undertake formal assessment of 
advocates, but rather were asked (more generally) about whether the judiciary have a role in ensuring the 
quality of advocacy. Consequently, not all the interviewees spoke about the same specific issues in discussing 
the judicial role.  
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complaint? Itôs going to bring the whole system of trying to run a Crown Court into the 

unmanageable.ô [CC28] 

 

Other concerns raised about formal assessment were that judges might not have the skills or 

knowledge required to do this well, or simply that they are already over-burdened: óI think the 

é judiciary have far too much piled upon them at the momentô [CC04]. One judge argued 

that a system of judicial appraisal might produce more timid, rather than better, advocacy: 

 

óYou want your advocate to be independent and fearless. Not rude, but to certainly 

stand up when they need to and when theyôve got good reason for doing so and 

saying, óJudge, I donôt agree with you,ô or, óI respectfully submit that youôve got it 

wrong.ô If they were to think that they were being assessed or appraised by the judge 

and that that somehow may later have an impact on the work they get or their 

accreditation, I think that would be very unhealthy.ô [CC38] 

 

On the other hand, among the interviewees who were supportive of the idea of formal 

assessment by judges, there was some impatience with the hesitancy of their colleagues:  

 

óI know some judges who are really uncomfortable about it, but Iôm not. Weôre there 

as judges. We can assess, you know? Itôs fine.ô [CC33] 

 

óThis is where I disagree, I suspect fundamentally, with the majority of my colleagues. 

éThe judiciary were very uncomfortable about classifying and judging advocates 

who appeared in front of them because they said, ñWell it's all very awkward. I judge 

them as x, they then appear in front of me a month later, it is all very awkward.ò My 

view is they just need to get over it because nobody is going to put the funding in 

place for é independent assessment... Therefore you're left with the judiciary and 

the judiciary have just got to front up and, it seems to me, take this on board.ô [CC44] 

 

5.3.2 Informal feedback by judiciary 

 

At least two-thirds of the interviewees spoke in positive terms ï and some at considerable 

length, and with particular emphasis ï about the role that judges can play in providing 

informal feedback to advocates.31 Among these interviewees, a few felt that any such input 

from judges should be careful and limited. None of the interviewees stated explicitly that 

judges should not provide any type of informal feedback, although one of the more cautious 

judges emphasised: óThis is not kindergarten and Iôm not a teacherô [CC14]. 

 

By its nature, informal feedback can take various forms, as was clear from the judgesô 

accounts of how they seek to influence or guide the advocates they see in court. One of the 

                                                           
31 As with the issue of a judicial role in formal assessment of advocacy, the question of informal judicial input 
did not arise in all the interviews as the judges were not specifically asked for their views on this. 


















