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Summary

This report presents the findings of a qualitative investigation of judicial perceptions of the
guality of criminal advocacy in the Crown Court. The study was commissioned by the
Solicitors Regulation Authority and Bar Standards Board, and undertaken by the Institute for
Criminal Policy Research of Birkbeck, University of London.

The study

The aims of the research were:

1 to understand the views of the judiciary on the quality of criminal advocacy;

to establish a baseline to assess and evaluate the quality of criminal advocacy; and

9 to address perceptions and any issues of regulatory concern that may require further
investigation.

=

Forty-six circuit judges and four High Court judges - broadly reflecting the demographic and
professional profile of circuit judges in England and Wales - were recruited to take part in
gualitative interviews. These sought to draw out how judges define good criminal advocacy
and how often they think they see good practice in their courts. The interviews also focused
on judgeso6 as s e fasarsaffetctingahfe quality ®f adtvecsicy and how
advocacy could be improved, including through input by the judiciary and the regulators.

This was a small qualitative study and as such the perceptions of the quality of criminal
advocacy discussed here are illustrative and do not represent the views of all circuit or High
Court judges.

Key findings

Defining 6goodd advocacy

T Three main themes emerged in the judges®d comme
6goodd aTthey ensphasised that advocates should be good communicators i
referring, as specific aspects of this, to persuasiveness, tailoring the style of address to
the audience, and adaptability. They noted focus, encompassing the ability to take a
strategic and structured approach and to be succinct in addressing the court, as a
feature of effective advocacy. They also said that thorough preparation is a necessary
precondi t i on for O6good6 advocacy.
1 Judges additionally highlighted the importance of legal knowledge, showing respect
towards court users and the court, and assisting the judge. Some judges commented
that 6goodé advocacy cannot be easily defined.



T A majority of the judges were of the view that
demands a differentskil-s et or styl e from what is required
advocate. Many said that the best advocates are those who have experience of both
roles.

Perceptions of the quality of advocacy

1 Most of the judges deemed advocacy to be generally competent.

1 Some noted that quality of advocacy differs depending on the seriousness of the case
and the professional background of the advocate; solicitor-advocates and in-house
barristers were less well reviewed than members of the independent Bar. Judges
explained this disparity with reference to differences in the training received by barristers
and solicitor-advocates and the narrower professional experience of in-house advocates.

9 Distinctions were also made between the quality of advocacy practised in large, urban
versus smaller crown court centres, although there were recognised challenges for the
quality of advocacy in both types of court setting.

9 The judges tended to think that the quality of advocacy had declined over time, with a
large proportion of interviewees perceiving standards to be poorer than when they had
practised as advocates themselves.

1 There was some consensus amongst the judges about their expectations of advocates in
meeting core professional standards set by their regulators, with most concern
expressed about standards of case preparation and advocatesdability to ask focussed
guestions of witnesses and defendants.

1 One area of practice that is recognised to be largely improvingi s a d v ekidlsain e s 6
dealing with young and vulnerable witnesses. The training provided to advocates on
vulnerable court users, and the available court adaptations for vulnerability which are
now embedded in routine practice, were said to have brought significant benefits.

Barriers to good advocacy

1 More than half of the judges interviewed expressed concerns that declining levels of
remuneration in criminal advocacy, and associated low levels of morale within the
profession, have a negative impact on the quality of advocacy. A specific concern is that
such issues can mean that the most able advocates leave criminal practice in favour of
more lucrative work in the civil arena.
1 The most commonly cited barrier to high quality advocacy i referred to by almost two-
thirds of judges - is that it is common practice for advocates to take on cases beyond
their level of experience. This was said to arise particularlyinre | at i on t o sol i citc
which, f or financi al reasons, opttomstruck eep cases (
independent counsel with the necessary level of experience.
1 The judges said that junior advocates, especially solicitor-advocates, are not afforded
sufficient opportunities to learn via shadowing and by being mentored by their more



experienced peers; this also affects barristers since it is now less common to instruct
both junior and senior counsel to a single case.

9 It was also said in the interviews that broader change in the criminal justice system, such
as shifts in the size and make-up of court caseloads, economic and time constraints, and
technological reforms, can act as further barriers to good advocacy.

Improving the quality of advocacy

1 Almost half of the judges argued for more mandatory continuing professional
development (CPD) for advocates, and stressed that this, and advocacy training more
generally, should be focused on the practical aspects of advocacy.

1 There was some support among the interviewees for judicial involvement in the training
of advocates, for example, through contributions to Inns of Court training programmes
and seminars, or to local initiatives.

1 A sizeable minority of the judges perceived a need for formalised assessment of
advocates, to be undertaken by an external body, by peers and senior colleagues, or by
the regulators. Some felt that such a system s
capacity to take on certain levels or types of work. Most of the judges, however, were
resistant 1 and sometimes strongly resistant i to the idea of judicial involvement in
formalised assessment of advocates.

1 On the other hand, the judges tended to regard the provision of informal feedback and
advice to advocates as part of their role, and as something that can make a significant
di fference to i.ndividual sd practice

I The main and most explicit demand that our interviewees made of the regulators was
that they should be more robust in responding to poor advocacy when alerted to
problems by judges or if a new appraisal system were to be instituted. However, there
was also some uncertainty among the interviewees about whether, or how, they should
report poor advocacy to the regulators.



1. Introduction

This report presents the findings of a six-month study, commissioned by the Solicitors
Regulation Authority (SRA) and the Bar Standards Board (BSB), of judicial perceptions of
the quality of criminal advocacy in the Crown Court.

1.1 Background

There has been very little empirical research on the quality of criminal advocacy. An

independent review undertaken by Sir Bill Jeffrey in 2013 of how criminal defendants are

given legal representation in the courts of England and Wales, noted @ level of disquiet

about current standards among judges which was both remarkable for its consistency and

the strength with which it was expressedd The review focused on the implications for quality

and the potential problems caused by a significantly changing landscape for criminal

advocacy. It refers to a mix of conflicting factors, including reduced reported and recorded

crime, much less work with fewer contested trials, but also an increasing number of

practising advocates after the Ol iddtaconelrti sati ono
caseloads from the Ministry of Justice? confirm a downward trend in numbers of trials in both

the Crown Court and magistrates6é courts since 2C
in magistrates6é courts in 2010 compared to 149, 4
Crown Court were 43,259 in 2010 and 37,339 in 2016 (albeit the latter figure is close to the

figure for trials listed in the Crown Court in 2000).

The Jeffrey Review echoed concerns about declining standards of advocacy highlighted in
earlier reports by the BSB? and the Crown Prosecution Service* (CPS). For example,
interviews and a survey of 708 criminal advocates (527 barristers, 102 Queens Counsel, 79
Legal Executives or Associate Prosecutors), commissioned by the BSB found unease about
criminal advocates acting beyond their competence and worries that standards of advocacy
would continue to decline if the regulators failed to act. Both the BSB and CPS reports
identified problems with the quality of case preparation, presentation of cases and cross-
examination. Research for the BSB on the quality of advocacy in youth proceedings,®
undertaken by two of the authors of this report, also pointed to weaknesses in advocacy,

1 Jeffrey review orindependent criminal advocacy in England and Wge$4),
https://www.gov.uk/government/uploads/system/uploads/attachment data/file/310712/jeffregview
criminaladvocacy.pdf

2 Ministry of JusticeCriminal court statistics bulletin: April to June 2017 (main taples)les M2 and C2,
https://www.gov.uk/government/statstics/criminalcourt-statisticsquarterly-april-to-june-2017

3'Perceptions of Criminal Advocacy', ORC International, 26th March 2012

4'Followup report of the thematic review of the quality of prosecution advocacy and case presentation’, HM
Crown Proseution Service Inspectorate (HMCR $arch 2012

5Wigzell, A., Kirby, A. and Jacobsoifh& Youth Proceedings Advocacy Re(@d5), Bar Standards Board.



https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/310712/jeffrey-review-criminal-advocacy.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/310712/jeffrey-review-criminal-advocacy.pdf
https://www.gov.uk/government/statistics/criminal-court-statistics-quarterly-april-to-june-2017

including in relation to knowledge of youth justice law, procedures and provisions, and
communication with young defendants and witnesses.

The various concerns raised by the prior research have led to a recognition on the part of the
regulators of the need to identify the continuing barriers to high standards of criminal
advocacy and to explore and develop new approaches to assessing, monitoring and
improving the quality of advocacy. The research reported upon here was commissioned for
the purpose of supporting and informing these developments.

1.2 Aims and methods of the study
The overarching aims of this research were:

9 to understand the views of the judiciary on the quality of criminal advocacy;

i to establish a baseline to assess and evaluate the quality of criminal advocacy
and the competency of individual advocates;

9 to address perceptions and any issues of regulatory concern that may require
further investigation.

The methodology of the study, as determined by the SRA and BSB, was qualitative, semi-
structured interviews with circuit judges and a small number of High Court judges. The
interviews focused on the quality of advocates i both barristers and solicitor-advocates® i
practising in the Crown Court.

1.2.1 Sampling and recruitment

There were two considerations when deciding upon the method of sampling for the study:
that interviewees should reflect, as much as possible, the gender, ethnic and professional
profile of the judiciary (in this case, the profile of circuit judges) and that recruitment should
be geographically spread, with interviewees recruited from court centres across England and
Wales, including from both large and relatively small centres, and those located in urban
conurbations and in smaller towns and cities.

The Judicial Office approved the study and made the initial contact with the presiding judge
of each circuit, through whom the research team was provided with names and email
addresses of potential interviewees. With permission from the Judicial Office, the research
team extended the sample by asking a small number of interviewees to recommend
colleagues who might be willing to participate in the study.

A total of fifty judges were interviewed: 46 circuit judges from each of the six circuits of
England and Wales and four High Court judges (see Table 1.1).

5 Solicitoradvocates are those who have been awarded Higher Rights of Audience (HRA), pethattirtg
conduct criminal or civil advocacy in the higher courts.
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Table 1.1: Number of interviews by circuit

High Court 4

Circuit 46
South Eastern 13
Midlands 11
Western 6
Wales 6
North Eastern 5
Northern 5

1.2.2 Structure and content of interviews

Interviews were conducted ether face-to-face (19) or by telephone (31), depending on the
i nterviewe e 6s avpiaitfy. édntewiews wereasend-structured and guided by an

interview schedule, reproduced in the Appendix, which soughtthej udge s 6

main areas:

M defi ni ti ons of what
1 the extent to which advocates meet the core professional standards expected of

them:;

9 factors affecting the quality of advocacy;

constitutes

6goodd

9 how criminal advocacy could be improved, and the role of judges and the

regulators in improving advocacy.

As is usual practice with semi-structured interviewing, the schedule was used in a flexible
manner, meaning that the ordering and precise wording of questions could be adapted
where this enabled more free-flowing discussion. To ensure that interviews did not over-run
T it was agreed with the SRA, BSB and Judicial Office that they should generally be limited
to 45 minutes i a priority list of questions was agreed that should be put to every

interviewee. (The priority questions are highlighted in yellow in the Appendix.)

The first ten interviews, all of which were conducted face-to-face, acted as a pilot for testing
the schedule. Several changes were made as a result of this process. It was also agreed
that the judges should be given advance notice of the kinds of questions they were to be
asked in interview, and that they would be invited to provide anonymised examples from

C

r

foars i ght s

mi



recent cases, to illustrate points made, since some of the early pilot interviewees
commented that they found it difficult to give detailed answers and examples6 on t he

1.2.3 Analysis

The interviews were audio-recorded and fully transcribed. The analysis focused on
identifying the main themes arising from each of the main topic areas, assessing the
consistency of responses across interviews to determine the extent of consensus on key
points and examining whether perceptions differed by geographic location or any other
factor.

1.2.4 Ethics

The study received approval from the Judicial Office and from the Research Ethics
Committee, of the Law School at Birkbeck, University of London. All interviewees were sent
a study information sheet in advance of the interview, outlining the aims of the research and
the areas to be examined during interview. They were also assured of confidentiality and
anonymity in the reporting of study findings. Interviewees provided signed consent to take
part in the study and for the interview to be recorded for transcription (two interviewees
declined to be recorded and written notes of the interviews were taken instead).

1.3 The interviewees

Of the sample of fifty judges, over a quarter were women (14) and all but three described
their ethnicity as white. Ages ranged from 44 to 69, with an average age of 57 years. Almost
all the judges (47) had previously practised as barristers, and most had worked
predominantly or solely in the criminal courts. Four had been solicitors for at least some of
their professional career prior to their appointment to the bench. The average number of
years sitting as a full-time judge was six years, with a range from under one to 19 years.

In terms of gender and ethnicity, our sample was broadly reflective of the profile of the full
population of circuit judges. As presented in Table 1.2, statistics on judicial diversity for
20177 show that around one-quarter of circuit judges are female and, where ethnicity is
reported, 4% are from Black, Asian and minority ethnic (BAME) backgrounds. However, our
interviewees were younger than average, with 56% being under the age of 60 compared
with 46% of circuit judges overall. Most circuit judges come from a barrister background; our
sample had slightly fewer judges who had previously (ever) been solicitors: 8% versus 11%
of circuit judges.

7 Judicial Diversity Statisti@917, https://www.judiciary.gov.uk/publications/judiciastatistics2017/

4
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Table 1:2: Demographic and professional profile of judges

Interview sample (N=50) Circuit judges (N= 635)*
Female 28% 27%
BAME 6% 4%
Background - solicitor 8% 11%
Age  40-49 12% 8%
50-59 44% 38%
60 + 44% 54%

*Based on Judicial Diversity Statistics 2017

This was a qualitative study involving interviews with a relatively small sample of judges i
comprising less than 10% of all circuit judges and an even smaller proportion of High Court
judges of t he Que &nsich, thB eiews dboulihe gualityiofocriminal
advocacy that are reported here are illustrative and not necessarily representative of all
circuit or High Court judges. Further, it is possible that those judges who have strong views
or concerns about the quality of advocacy may have been more likely to volunteer to be
interviewed for the study.

1.5 Structure of the report

The interview findings are set out in detail over the following four chapters of this report.

Chapter 2 presentsthei nt er vi ewees 6 definitions of O6goodé

perceptions of the quality of current criminal advocacy and how that compares to advocacy
in the past. We also detail their impressions of how often advocates meet the core
professional standards set out by the regulators. In Chapter 4 we discuss the various factors
that, according to the judges, undermine the quality of criminal advocacy. Chapter 5 then
sets out the judgesd views on what can be
their perceptions of the role of the judiciary and of the regulators in this regard.

We have assigned a code to each interviewee to protect anonymity. Additionally, we have
changed some of the details of specific cases (for example, relating to the nature of the
alleged offence or characteristics of victims) that are referred to for illustrative purposes, to
prevent identification of the cases or of the judges involved.

done

a
examples they provided from recent casestheyhadhear d. Chapter 3 reports

t



2 . Defining 6goodd advocacy

5STAYAY3a WI22RQ F R@20I 0eY

1 ¢KNBS YIAYy (KSYSa SYSNHSR Ay (G(KS 2dzR3ISaQ 02
W322RQ | RP20F0S®
9 First, judges emphasised that advocates should be goatmunicatorsg referring,

as specific aspects of this, to persuasiveness, tailoring the style of address to the
audience, and adaptability.

I The second theme wdscus with judges observing that the ability to take a
strategic and structured approach, and to be soctin addressing the court, are
essentiafeaturesof effective advocacy.

{ Thirdly, judges said that thorougheparationA & I ySOS&aal NBE LINBO2YyRA .
advocacy in any sense.

91 Interviewees also highlighted the importance of legal knowledge, stoprespect
towards court users and the court, and assisting the judge. Some judges commented
GKIFIG w3I22RQ | RG201 0 OFyy2G 06S SlFLaate RSTAY!

T ! YIL22NRde 2F UKS 2dR3IS& 6SNB 2F UKS @ASg G
demands a different skiletora 1 @ £ S FNBY 6KI G A& NBIdZANBR (2

advocate. Many said that the best advocates are those who have experience of both
roles.

This chapter explores the judgesoOirepartingahef i ni t i or
what they thinkitmeans t o be a %Threeamidthemdsemaerged i .

comments made by a large majority of the judges, and in the illustrative examples that they

of fered of both ©6g o candnuracatibn, fopus,amdpre@adhtioa.c ac vy :

These themes are discussed, below. We follow this by looking at other key features of

advocacy that were frequently mentioned by the judges, and at their comments about the

contrasting demands of prosecution and defence advocacy.

2.1 Communication

The judges repeatedly emphasised that good communication is an essential ingredient of
advocacy. They spoke about persuasiveness, tailoring the style of address to the specific
audience (usually, the jury or judge), and adaptability, as specific aspects of good
communication.

82 KAfS 6S NP GKSNBT2NB aSdidadAy3a 2dzi KSNB GKS 2dzR3ISaQ
good advocate, it is possible that some of these accounts were influenced by the brief outline of the interview
guestions and core professional stiards that¢ as noted in the Introductionwas sent to many of the judges

in advance. However, any such influence appeared to us to be minimal.



2. 1.1 6An _art of persuasionb

Some judges stressed that advocacy is all about persuasion. One commented that it is, by
definition, d6éan atanootfh eprE hssduidds:i @amtdou 4 ICIC8 ] what you
seeking to persuadeso meone to your point of view,d [CC28];
advocates as Osalesmen, and theyodére selling an i
a producté [CC33].

It was widely recognised that advocates should have an engaging style of communication if
they are to be persuasive and to ensure that the audience is listening: several judges said,

for example, that i-telbiagdbutOréefpuotdgeecodOntpoaygt e
prosecutor who opens the case to the jury by talking about legal definitions with the

prosecutor who, in a case of assaul t, tell s the
then:

wWicks up [the] photograph of [the victimds]
defendant, goes: AThi snforthatistheajirytherloodi d. 0 The 1
appalled, they l ook horrified at the defendai
about understanding basic storytelling, and it goes right back to Jackanory. [€C29]

The judges also made it clear that the advocate is not simply required to tell a story him or

herself, but must have the skills to elicit a story from the witness, particularly when carrying

out examination-in-chief.1® This was described as the most difficult aspect of advocacy by

one of the High Court judges, who talked of the
leading fashion, the story the withess hastotell 6 [ HCJO01] . Another judge,
2.1, made it clear that there is also considerable skill to cross-examining in such a way that

the jury and the judge are fully absorbed by what is being said.

Box2.1: Crossexamination which absorbs judgand jury
WKS O2y0SEG 2F GKS NILS 61 a + oNBFE|{R26y Ay G(GKS
probably four good topics and then asked questions that exposed the very thin account that the
defendant has given, his very prettified version of tNaB f G A2y a KA LD X 2 KIFG AdG R
ask questions that were the ones that, if you and | were sitting in front of the telly, watching a
ONAYS RNIYFIZ X 6SQR FalyYy a2Sffsxs GKSy>X gK& RAR K!
plain language, tBNE 6SNB y2 TFlyoOé (iNAO1&X YR KS RARyQI
X WAYB8 Yeé Liwek hbkduely dgrippgdifram stayf to finish. It took an hour and a
half, but it was one of those cro§sE I YA Y | G A 2y & 6 KS N bngit flad @akenizQR | &1 SF
LOR KI@S &FARX 02d@ o/p/ rmedziSad L ¢l & 3INRLLISR

® The Circuit Judge interviewees have been assigned codes CC1 to CC46, and the High Court judges HC1 to HCA4.
10 Examinatiorin-chief is when the witness is asked questions by the party which has called that witness.

7



The following quotation emphasises that the converse of the advocate who genuinely

engages his or her audience (there is a referenc
matter that an advocate is dealing with may be distressing and even tragic) is the advocate

who is boring and easy to ignore:

®nce the jury starts emptying their handbag

them, you ought to get the idea that youdre I
| 6ve seen that happen too, trust me. ¢é fAWhat
of paper and a pen? No: oh my good-atdor d, she:q
sheébs spent é half an hour going through ol d
ti me, but not wusually when you're inoda Crown
[CC40]

2.1.2 Tailoring communication to the audience

While in the example set out in Box 2.1, the interviewee spoke of both himself, as judge, and

the jury as having been absorbed by the cross-examination, many of the interviewees

stressed that a different style of communication is appropriate for jury and judge. They said

that the best advocates are those who can tailor their presentation to the specific audience.

Whil e 6persuasiond might be key in talking to bo
persuasive can be quite different:

do be an effective advocate, there are two aspects to it. One is with the judge; one is

with the jury. With the jury, a good advocate needs to be simple, clear, audible and

persuasive. With the judge, they need to be clear, persuasive, no frills, know the law

and put their arguments succinctly and |l ucidl
AKeep in mind |I'"m not a jury. Osofoimtethatt end t o |
have no real merit, which they can get away with, with a jury, where a judge would

just sweepthemaside. 6 [ CCO0 3]

Ot hers spoke of the need to have 6the common tou
when speaking to the jury, while being 6on top o
addressing the judge [CC32] ; or compared the O6more fl owery, I
communication style that may be suitable for a |
judge would expect [CC28]. On the other hand, it was also observed that jurors can be

sensitive to being patronised or talked down to:

&@ometimes advocates go too far and try to be too matey with the jury, and tell them

a joke or something funny. Or say, Al 6m sure
And you can see some of t hem youdamske sont: Al fl
of them literally quite resent the suggestion that counsel knows whattheydo.6 [ CC2 1]



2.1.3 Adaptability

Many of the judges stressed the need for advocat
able to 6t hink heyaddreblsdhe courf, ana parficularlis vehen they cross-

examine witnesses. This means, for example, that
or pursue a pointod6é depending on what proves hel
respondtounexpected i ssues that arise while &éretain[ing]

examinationd [CC08].

Poor advocacy, in contrast, was said to be displ
scriptdé [CC10] or are Oincapalehywudoaskthesmmai ng of f t
guestion it completely throws themé [CC11]. As &8

060There are some advocates who come with a pr ¢
water, they intend to deliver theofepsayech t he
somet hing |ike, ifnYes, | have that point o: t hi
any longer spend any time developingitd6 [ CC4 0]

2.2 Focus

A range of comments about the ingredients of effective advocacy were on the general theme

of focus. Within this broad theme, some comments were about strategy, with the judges

noting that effective advocacy i whether prosecution or defence i depends on the ability to

identify, and thereafter to remain focused on, the key points on which the case depends,

while leaving to one side weak or irrelevant points. Judges highlighted the importance of a

structured approach i in putting forward the case as a whole, and also in addressing the

court and examining witnesses. And many referred to the need for succinctness in the
advocateds communications with the court and wit

The judges generally did not speak about strategy, structure and succinctness as distinct
issues: the three were closely interlinked in much of what was said. This is evident, for
example, in the following two quotations:

@& good advocate is conci se, é to the point,
relevant from what is not, is not repetitious or prolix, is focused and there is a plan or
strategy, shape or structure about what they are saying. 6 [ CC2 9]

¢The best prosecution advocate is one] who has, from the first moment, understood

what the case is about, what evidence is likely to be relevant and which withesses

are going to be relevant. And, putting that in a succinct opening or document for the

court, prior to the start of the case. ¢é To |
should be bold enough and capable enough to narrow the issues down for each



individual witness and the presentation of your case. You may have 10 points, but
only one or two of them will be good points.6 [ CCO0 6 ]

One judge described poor advocacy as the opposite of that which is strategic, structured and
succinct:

®uestions that are comments, questions that are speeches, mitigation that rambles

on about issues that dondt concern the | ength
that do not assist with where issues in the case lie and speeches that are frankly too

long. 6 [ CC14]

Anot her judgeb6s comparison of c¢clear and focused
presented in Box 2.2.

Box 2.2 Examples of well and poorly focused advocacy

W Oh@d casewith a horrifically abused victim who was waiting all day and we had jury

problemsg discharge and start again. [Defence counsel] managed to-examsine this fellow

over allegations of many years of abuse in 45 minutes. He had two good points aedjctdd

those points by taking the witness through the chronology, without going into each and every
FffS3ArdAz2yd X ¢K2asS INB GKS (g2 LRAyGa GKIFIG KS
0KSY YR aFARZ G¢KSNBE R LIRS FAYRNIKI HE2 qzNID nldi @ 4

/2YLINB FyR O2yiNI&d I LINPAaSOdzi2NE | y2GKSNJ YSYo
SOSNEGKAY3I YR KIFIRYQG F20dzaSR 2y (KS AYLX
FT2NH2GG0SY a2YSOKAYIZ R &ARBARXAY! NB 284 dzX3I K26 RNz
aSSvyaz 06SOlIdzaS ¢S Oly aSS Al 2y //¢+d | NB &2dz 3
arldaSR KS LRAYG:Z GKS LAyl o0SAy3 f1G§SN AKS g1 3
consented. H would have missed it because he was too busy going through absolutely

everything, not focuse® w/ / my 8

While, as discussed in the preceding section of this chapter, judges strongly emphasised the
importance of effective and engaging styles of communication, the value given to
succinctness makes it clear that, for many judges, less is more when it comes to

communi cation. They complained about advocates w
or are O6ramblingd. e®aemp) edgé gawvd advocacy from
a very, very |l ong and very, very t&cddvacatessdé6 dr ugs

were O6taking every single point
almost nothing. In his closing speech to the jury:

, every single ar

he basically said, because they had heard al
h e wo uand adittbaséd on that evidence i and sat down. [His client] was

acquitted €€ He |l et everybody el se jump up ant
in the mist. |1t wasnodot bridl[@@27jJadvocacy, bl

10



Itis interesting thatthe judgedes cr i bed this advocacy as O6not bril
rhetorical flourishes or gripping story-telling of the kind that has been described above, but
sai d it wansterniseffthe esult achieged for the client.

2.3 Preparation

Many of the judges said that thorough preparatioa

advocacy: it was described, for example, as 06t he
0t he fundamentally important qualinythewelbr an advoc
prepared advocate can communicate effectively and undertake his or her task in a clear and

focused way: 6The first thing is know your brief
t houghts and the third i sit[BC28].sArothérpudge asserted as one
forcefully: O6Your starting point is not really v
goes on before getting into courtdé. At a | ater s
point, commenlted nigs wolrheorbaltast before the court

Some judges described cases in which an advocat e

repercussions for proceedings and potentially the outcome. These cases include those
outlined in Box 2.3.

2.4 Other features of good advocacy

Other features of good advocacy, as described by the judges, were the possession of legal
knowledge; the demonstration of respect towards court users and the court; and the
provision of assistance to the judge. Some judges also stressed that high quality advocacy is
not something that can be readily defined.

2.4.1 Legal knowledge

Some judges said explicitly that thorough knowledge and understanding of the law, or of the
specific legal principles that apply in each case, is a core dimension of good advocacy; this
point emerged more implicitly in other comments. The mutual interdependence of knowledge
and preparation was stressed in remarks such as the following:

@ he starting point must be a sound understanding of the papers - an advocate who
can demonstrate that he or she effectively understands the source materials he or
she has to work with. Secondly, an ability to understand the relevant legal principles
which ariseinthecase. 6 [ CC4 0]

&ou need a complete understanding of the case, a complete understanding of the
relevant law, you need realism about what the case is really about. You need to be
able to conduct a proper analysis of the issues in the case and to apply that analysis
to your preparation work and youra d v o ¢ BC€36]. 6

11



On the other hand, a practical approach to the law was deemed necessary by another judge

who observed that having 6éa solid background on
Obrilliant acadeghm cs aiadwytehraét. tlhned eleadt t eirthei s O6qui t
implication being that too much of a focus on the detail of the law can get in the way of

effective engagement with the lay people in court [CC42].

Box2.3: Examples of poor preparation

I One nterviewee[CCOlHescribed a large, multiefendant trial,duringwhich one of the

defence advocates told the jury that his client had served one prison sentence, since which

GAYS 4KS KIFIR Llzi KSNJ 2FFSYRAY3 pedoksA YR KSNI hy

convictions the judge established that her prior offending had been far more serious than

adzA3SaiSR o0& (GKS R@g20IGSQa O02YYSyio
W AlAR (2 wiKS IR@20FIGS63 a4, 2dz KF@S X LI A
the jury. The prosecuting counsel @ibcing up and down ready to make an
FLILX AOFGA2Y G2 AYOINRRdzOS (GKS NBad 2F KSNJ
IS £t221SR Fd YSZ IyR alFARZ aL KIF@SyQid ass
AYGNRRdAZOSR KSNJ OKI NI O(fS NS NJ 2Kdk aKil2ANBYKGE (1 X3 K
incredible omissio® w/ / nm8

9 At a bail hearing presided over lterviewee CC4lhe prosecutor had argued that bail
should be denied to a man arrested for assaulting his sisteausehe posed an ongoing
threat. From rading the case papers, the juddiscovered that the suspect haaid to the
police,hd ¥ 'y K2dzNJ F FGSNI 6SAy3 | NNBadGSeatddikl ¢ KS
now, Il doitwhenyoNB f SI &S YSQo
Ly GKS 2dzRISQa OASg:I sistkInade dierlliStadimdtmats ool G & § 2
down, were the most important factor in thieail decisiorg but had not been mentioned by
0KS LINPASOdzi2NE ¢gK2 WwWedzad KFERyd4dd NBFIR wiKS LI

 Interviewee CC33 | @S |y | O02dzyd 2F | O2yiSaidSR OlFasS wi
LISNFSOGf&e | RSIljdzr S R2Ay3 1y2011062dzi aidzFFQ: o
charges on this occasion. The defendant had set alight a family home in thie midte
night, resulting (fortunately) in no more than minor injuries to two inhabitants who had been
able to escape. The prosecutor w2 YLI S St & 2dzi 2F KSNJI RSLIIKQX
fact that she simply relied on the police report when shad@ her opening address, rather
than having prepared her own account

Bhe started the case by opening it from the police report. Now, if ever there was a
ONRYS F3AlAyald R@20FI0ex AdQa GKIG®d ¢KS NBI
to explainthe facts as they then were to a senior officer to pass on to the CPS. But to

use it as an adequate guide to opening the case is just completely hofeless

2.4.2 Respect
A good advocate undertakes his or hermmesskd 6with

said one of the judges [CCO08]. Several indicated that there is diminishing tolerance, on the
part of judges and juries, for O6agexamisaton.ved tr ea

12



This was also seen as part of a broader trend towards more respectful and considerate

treatment of lay peopleincourti orsensi ti vity to the thamdnans i nvol\
particularly of those who are identified as O6vul
of the improving treatment of vulnerable court users, see Chapter 3). An arguably more

traditional conception of O6respectd was apparent
Obeing smartly and appropriately dressedd [ CC23]
all know ought to be expectedof somebody whods qualified and apr
[ CC02]; or knowing O6the etiquette of how to beha

Some judges suggested that treating people well extends to maintaining a clear focus on a

clientds needs and expectations:

@& good or effective advocate is one who advances their client's case fearlessly and

who identifies the issue, crystallises it out and then creates their case around that

issue and presents it effectively, either to a judge or to a jury in order to best

persuade them to their client's point of view. It should all be client-focused. 6 [ CC2 4]

6Courage6 is required of an advocate who is prepg
interestsb6, [LLi3d ]JanAnjouchgega judge pointetddb out t hi
means -poe®ert 6 the clientds case: 6You put forwa
he or she would put forward if he or she had t he
It was also observed, however, t sawninseentvi ng a cl
tensions: for example, an advocate who takes eve
sitting in the dock©é, but may not score so highl

judge commented that he had ¢theard arcadwodypes@en br ought
advocates: ones who give advice, which tend to be the good advocates, and ones who take

instructions, who tend to be the bad advocates and é ur
ultimately, another interviewee pointed out, the good advocates houl d have 6a stron
code where you understand that your primary r esp
[CC44].

2.4.3 Assisting the judge

In a criminal justice system where judges are increasingly required to take responsibility for
6case managementd and thereby ensure the efficie
judicial process,! there is an expectation that advocates should be able to assist judges with

11 As set out in Part 3 of the Criminal Procedure Rui&p<://www.justice.gov.uk/courts/procedure
rules/criminal/rulesmens2015), and outlined if A NJ . NJ& I RevigwDiESidiehgy @ Lriminal

Proceeding$2015, Judiciary of England and Wales). The first of the Core Duties of barristers, which are

contained in part two of theBar Standards Board Handbodki KA NR SRA G A 2 y¥umasiRl § SR HAaAMT
observe your duty to the court in the administration of jusfice
(https://www.barstandardsboard.org.uk/media/1901336/bsb_handbook_version_3.1 november_ 20}7.pdf
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this task. This amounts to a significant change in how the role of the advocate is understood,
suggested one judge:

dhe need to contribute to the effective case management of the proceedings did not

feature very large, | think, in most criminal advocates 6 mi nds as part of tfF
an advocate. But, particularly since itds bec¢
Criminal Procedure Rules, it has madeitclear,i t 6s t he professi onal dt
who come before the Crown Court to assist the judge in case management in

ensuring that there is an avoidance of delay, the issues are identified clearly at an

early stage and that resources, the time of withesses and, particularly, vulnerable

victims are not wasted. That has become a feature which is, to my mind, certainly

al most as important as those skills that the\
sentence. 6 [ CC3 8]

Also emphasising the case management role, another interviewee [CC07] commented that a

judge dealing with a list of preliminary hearings depends on practical assistance from both

defence and prosecution advocates with case progression. Other judges spoke about their

expectation that advocates should provide prompt, accurate assistance with legal matters

during any hearing, and about their frustration when this help is not forthcoming. A judge

compl ained, for example, that O6when we are givVvin
[advocates] do not give you t he?!?Hedllusratedthis whi ch yo
point by describing a case in which the advocates failed to assist with a route to verdict

which he had drafted: oOThe Zéotmlitywasfaleverdwonderful. t hey pr
If they had applied their minds to it they ought to have a picked up there was a question

mssing. 6 Another judge described a case in whict
Offending Team manager for information on sentencing. The advocate in this case was so
inexperienced that it was O6al mesendiakle 6haWHICOg ¢€

But we were also told about advocates 6éwho you |

Theydébre going to be well prepared; theyodre going
knowd [ CC23]. And the best advocat eoslyhawthé d anot h
answers to the judgeb6s questions, but can correc
wrong:

@s a judge, the advocate that makes me feel like I'm being put back in my box is a
good one. You get an idea and the advocate forcibly, but fairly calmly, explains why it
is you're wrong; and to be told that by a good advocate tells me he's doing his job
properly. 6 [ CC4 2]

LeKAAET F3AFAYS NBEFGSa (oBseniffodr] dutg e cBulzin the aifinisirationoR & § S N&
2 dza [iak rd@din therevious footnote.
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2.4.4 The 6indefinabled qualities of advocacy

Whil e most of the judges had pl entogacytandwhaty about
6poor 6 advocacy |l ooks I|like, some highlighted the
gualities in an advocate. One judge said, o61ltos
see it but, asked to def€CRB¢ ;i anothés qgqommendeit
one of those almost indefinable things. You know what it is when you see it and you hear it,

and it exudes within a few moments almostd [ CC22
compri ses O0abofudar enthutnhdirregds dalfl coming together6
occasional references to advocacy skills being a
the example of asik®®*wh o, when he spoke, made 6éthe jury moyv
|l i stenb6;aitdhitso waesf Issct O6a very indefinable qual.i
manner. He had a great court presence. He was a large man and he just had the gentleness

of touchdo [CC42]

2.5 Contrasting demands of prosecution and defence advocacy

The judges were asked whether to be a 6goodd pro
skills as being a 6goodd defence advocate. The r
one-third of interviewees said that the skills required for prosecution and defence work are

largely the same. Among the firmest comments on this point were the following:

& think they require exactly the same: knowing less is more, and knowing when to
stop, knowing when to put a point home and not elaborate and knowing your tribunal,
knowing your judge. It doesn't really change whether you're one side of the bench or
the other. It really is a feel for the case, the person, how far you can take a point. It
really boils down to being realistic and having good judgement. 6 [ CC3 7]

dhe skills are identical, absolutely identical. Yes, both sides have to prepare in

exactly the same way. It makes no difference. 6 [ CC2 9]

Most of the judges, however, argued that the prosecution and defence role each demands a

different set of skills or attributes or, at least, a different approach to or style of advocacy.

Many said that the best advocates are those who have experience of both roles, since

performing the one provides a better understanding of how to do the other, or the diverse

skilsther e by acquired contribute to an individual 0s

Some of the comments about the distinctions between defence and prosecution advocacy
focused on the fact that while the prosecutor must construct an entire case based on the
available evidence, the defence must simply raise sufficient doubts about what the

prosecution has put forward. The defence task wa
Bl waRE1Q Aa kv dz§SyQa /2dzyasSt 2N v/Y GKEaG Aas + asSya
NBEO23yAasSR a Ly SELISNI F2ff2éAy3aq FLIWRAYGYSyd o6& (GKS
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one of the bricksod out of the O6brinokkwalbwd b aihlet

prosecutionés o6edificedb [CC39]; or to o6find a
[CC24]. Accordingly, the prosecution job was often conceived as a more difficult one i

particularly 6éif you ar e pV¥oubawetakedp algt ofdballeup mb e r
in the airé I tés much more involveddé [CC10].

Some judges observed that a significant difference between the roles of prosecution and
defence is that the prosecutor is generally expected to be a more neutral, less partisan figure
in the courtroom than the defence advocate:

@ he prosecution advocate has a duty to be more even-handed, to present the
evidence in a way which is fair, which 1is

c h

of

a $

go all guns blazing to get your convictionit hat shoul dndét Fmomthe he mot |

defence point of view, the only motivation is to get your clientoff. 6 [ CC2 7]

@he best prosecution counsel in ordinary jury cases in the Crown Court are those

who are the least flamboyant, the mostneut r al , det ached, objecti
counsel prosecuting, make the mistake of trying to be something that they think will

be more demonstrative and sexy and off the television, and they overstate the case.

Defence counsel, on the other hand, can afford to be more flamboyant and add a bit

of flourish. 8 [ CC35]

Interestingly, two judges argued that there has recently been a convergence in prosecution
and defence styles of presentation, but gave opposite accounts of how that convergence
has come about. One [CCQ9] stated that, unlike 20 years ago, prosecutors today are

seeking to 6achieve a result for their partic
victim, or whatever you want to call them, is
withanear | i er prosecution attitude of, o6Wel | | | 6
happens. 6 The other argued that rather than p

partisan, defence advocates have become more measured:

dt used to be that it was felt the prosecution would be calmer, put your case, you're
there for the case, not to gain a conviction. Of course, that's all still true, but what's
changed is that the advocacy of even ten years ago, certainly if any longer ago, of
the histrionics and playing to the jury, just doesn't work anymore. One, a judge won't
allow it to happen. Secondly, juries have become much more sophisticated and
simply aren't impressed by that sort of emotive advocacy. 6 [ CC4 4]
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3. Quality of advocacy

I n

Quality of advocay: key findings

azald 2F GKS 2dzR3ISa LISNOSAGS Y2aid OdzNT
tend to view good/very good advocacy as rare. Similarly, poor/very poor advocac
considered to be uncommon.

Somejudgesnoted that quality ofadvocacy differslepending on the seriousness of tt
case and the professional background of the advocaiéicitoradvocates and imouse
barristers were less well reviewed than members of the independent Bar. Jtedghesd
to explainthis disparity withreference to differences in training received by barriste
and solicitoradvocates and the narrower professional experience ofdnse advocate

Distinctions were also made between the quality of advocacy practised in large, (
versus smaller crownourt centres, although there were recognised challenges for
guality of advocacy in both types of court centre.

The judges tended to think that the quality of advocacy had declined over time, w
large proportion of interviewees perceiving standatd be worse than when they wer:
practising as advocates.

There was some consensus amongst the judges about their expectations of advoc
meeting core professional standardsith most concern expressed about standards
case preparation and advo@ability to ask focussed questions of witnesses &
defendants.

hyS I NBF 2F LINI OGAOS GKFEG Aa NBO23AyA
deal with young and vulnerable witnesses. The training provided to advocates ¢

vulnerable witresses and defendants, and the adaptations to court practice
vulnerable court users, now more routinely embedded in court procedures, are tho

i2 KFr@S 0SYSTAUGUSR IRO20FIGSaQ LINI OGAOSoe

this chapter, we report aeantqualtyof gimirthly e s 6
advocacy in the Crown Court and whether - and inwhatways-t hey t hi nk t he

changed over time. We also focus on the four core professional standards i condensed from
more detailed statements of standards set for criminal advocacy by the regulators (SRA and
the BSB)!* and elaborate on how the judges define these standards, including their
assessment of how often the different standards are being met by the advocates who come
before them.

14 http://www.sra.org.uk/solicitors/accreditation/higherights/competencestandards

https://www.barstandardsboard.org.uk/regulatofsequirements
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3.1 Perceived quality of advocacy today

We asked the judges to describe in general terms the quality of advocacy in the courts

where they sit. Overall, O6very goodd advocacy wa
occurrence, as noted by one judge, 6 1 f you see sornealypstandgoudttal, t hen
you because you donodét see really good advocacy a

glaringl yCC3hvi ous. 6

The judges described most of the advocates that
6compet ent 6hssallerprdpartiods (altiotigh across interviews these estimates

varied between 10-50%) being described at either side of that middle range as good/very

good or poor/very poor:

Okay, the majority are adequate and quite good. There are some who are really poor

and there are some who are really good. | suppose in [my courts] it is maybe 10% are

really good, 10% are really poor and everybody else falls somewhere around about the

middle' I woul d say there are some people who don
can actually sometimes really impress me, and everybody has an off day or an off

week. d [ CC35]

6l think percentages are very hard &a® say, bu
very, very good. Therebs a great bunch in the
dondot know. Then, thered®668 20% right at the

6l would say that in about 30% of cases | get
category, 30% intotheaver age category and 409%CC1A)t o t he |

Those advocates who were said to be consistently very poor - mentioned as being only one
or two advocates in some courts - were well-known to the local circuit judges, who would
describe their dismay when such an advocate was instructed to one of their listed cases.
One | udge 6 shthethmgraimautradvocacy is that it's not too difficult to do okay, it is
very difficult to do well, and alarmingly easy to do badly6[CC26], typified a common view
among our interviewees: that advocacy is generally competent with some outstanding highs
and lows.

Only a few of the judges assessed that most of what they were seeing on a day to day basis
was of a poor standard:

Judge: 6l woul d say t bnedaretprobablymo mopeahare26%
of those that appear before the court.
Interviewer:  Right, so 75% you would see are incompetent?
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Judge: Il ncompetent, or at | east itébés my
advocate that falls below the standard that the Crown Court ought to
expect. 6 [ CC40]

However, | udge s 0nuaneed are pheyioften gualified what they said or
made certain caveats when giving their general impressions about quality. For example,
several judges noted that the quality of advocacy tended to be better in more serious cases

as

Counsel who were thought to be routinely very good:

@by and |l arge, still, the adweddady,neat
within my lifetime that a rape would be dealt with by a High Court judge always, and
a QC always on both sides. No w, t hat 6s

terribl y[CCO&r i abl e. 0

61 think t he efdeing & murderalthink you'rd gbingyoaet higher
guality because you're almost certainly going to have a silk. There are not many
clowns in sil k[CC4lhere just aren't. o

A few judges suggested differences in the quality of advocacy practised in large urban areas
compared to smaller Crown Court centres. One judge, for example, felt there is more

oversight of who gets instructed on cases in smaller court centres,r esul t i ng i n
guality control &6 compari ng t hsitsatiohia koodornrceown y
courts, of which she has experience, Owher

Harry can come al on @13 Andthebjedgeidessribes whatthe skas ag C

the extremes of advocacy in London:

6 Yo u g Wy briliantativecates in London so you get the very best. But if ever
there was an area that needs addressing on quality, it is in London courts because
people turn up with simply no knowledge of the law which they are purporting to
advance and no skill in marshalling their arguments, whereas down here | think it's
really quitgEC4 high | evel . 0

Geographical comparisons were also used to highlight potential impediments to improving
the quality in smaller centres. For example, in the first interview extract below, the judge,
who has experience of sitting in both types of court location, thought that the smaller criminal
bar in less urban locations meant that an advocate whose reputation is poor, would be much
less likely to continue to be instructed as everyone would become aware of that reputation -
thus helping to create better standards of advocacy overall:

6The quality of the advocacy in London,
eye opener to move out on to circuit where of course there's a much, much smaller
bar. As a result of which, you don't get bad advocates, you get some who are better
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than others obviously, but you do not get bad advocacy because it simply wouldn't
survive in much smaller chl@44)]s, in a much s m:

In contrast, in the following extract, another judge notes the potential problems of improving
advocacy in smaller courts. In this context advocates may work on a smaller number of high
profile cases and have limited opportunities to work alongside more experienced advocates:

060They are in the same court every day of thei
ot her , every day of their |ife, so they donot
or a different style it might be done. Possibili t i es of how things might
[CC45]

Another distinction commonly made when discussing the quality of advocacy is related to an
advocatebs professional background. Most of the
advocacy tend to be higher amongst members of the independent Bar compared to solicitor

or in-house advocates. Again, these views were often accompanied by caveats, including for

example, acknowledging locally that there are some very good solicitor or in-house

advocates - and as noted in Chapter 1, all but two of our sample of judges had previously

practised at the Bar thus there may a degree of bias in their opinion. Judgesd® reasonin
this view tended to be related to differences in the training received by barristers and

solicitor-advocates and the breadth of their professional experiences and this is discussed

more fully in Chapter 4.

One final point to raise is the concern expressed by some of the judges when discussing the
guality of criminal advocacy, about the impact of poor standards on the right of defendants to
receive a fair trial:

6éthe defendants are getting a very poor deal
represented, and the complainants are getting a poor deal because their cases are
very poorly prepared. l'tés a pr ECA3y worrying

Butalsoonhow poor advocacy c an-makihgaeddnturnahe delivery@ds deci
justice and the publicbébs protection from har m.

6A jury can sniff out a good and bad advocat e
somebody being defended by somebody they think is a bad advocate | think they worry

about that, and they actually give the defendant some more latitude as a result of not

being very welCC46fr epresented. 6

6There is a major crisis brewing in tsoe courts
advocacy, and an awful lot of people have a strong vested interest in pretending that
there isndébt a problem, but there is, and itods

interest that peopl e are c¢ompebghlyimportadtef ended
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that people are competently prosecuted because otherwise, dangerous people are going
to go[HEG3ee. O

3.2 Meeting the regulatorsdéd standards

Chapter 2 has outlined the views of judges on wl
advocacy. We also sought their feedback on the four core professional standards®® that the
regulators have set as a minimum to be met by all advocates:

Demonstrating an appropriate level of knowledge experience and skill
Proper preparation

Succinct written and oral submissions

Focussed questioning

=A =4 =4 =4

These are detailed in Box 3.1 below, alongside examples of how the judges commonly
define their expectations in relation to each of the standards. There is some obvious cross-

over between the standardsandthej udges 6 characterisations of go
in the previous chapter.

The judges made some general observations about how the four standards are linked and
interdependent, meaning that expectations often overlap. And several noted that it was
unhelpful to conflate knowledge, experience and skill within a single standard:

6[1lt is] the skildl i ssue that troubles me be:
but really haven't got much skill and many people with not very much experience at

all have clearly got a lot of skill and have acquired knowledge by virtue of work. So

knowl edge, experience and skill[€COHon"t all go

There are some clear commonalities in what judges expect from advocates regarding the

core standards but less obvious consensus in how often they think advocates achieve these

standards, even from judges sitting in the same court centre. Various caveats and qualifiers

were often given alongside judgesé efforts to pr
dealt with more serious cases and thus had most regular contact with senior and

experienced advocates, who they felt largely met all standards.

Demonstrating an appropriate level of knowledge, experience and skill was thought by most
judges to be met by most advocates, although there were some observed differences by
professional background, with solicitor-advocates considered to be lacking in experience to
conduct some trials (also covered in more detail in Chapter 4):

% These core standards are drawn from the Gmimh Advocacy Excellence Framework (CAtEvEloped and
agreed through a programme of workshapsolvinga range of stakeholders including the three main
regulators, the MoJ, the Bar Council, the Criminal Bar Associatiatihe Legal Servic&mmissian.
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61 n t er ms-adootates, théyican be very good at certain types of cases.
Sometimes, they can be better than barristers, but they are, generally, not sufficiently
experienced in the conduct of trials. They really need more experience of trials before
taking on some quite serious offences - for example, robberies, serious drug offences
or firearms cases.9[CCO07]

Box 3.1:
How the judges define meeting the core professional standards

1. Demonstrate appropriate level of knowledge, experience and skill

- Up to date with the criminal procedure rules

- Familiar with the relevant law (Incl. rules of evidence)

- Familiar with the relevant sentencing guidelines

- Appropriate level of experience for case

- Recognise extent of competence and where further support is required
- loAfAGE (2 WiKAY]l 2y @2dz2NJ FSSaGQ

2. Proper preparation

- Read the brief and anticipate issues tinaday come up
- Know all the case documents

- Ability to assist the judge when required

- Have copies of all relevant case documents

- Have thorough chronology of the case

- Know rules about disclosure and comply with these
- Have a plan as to where the case is going

- Identify the withesses to be fully bound

- Be ready for trial but also for every stage of the case

3. Succinct written andral submissions
- Get to the heart of the submission,
- Clarity

- I @P2AR WwWi2(34 2F dzyyS$OS8Saal NBE Odzi YR LI &

- Avoid repetition or prolixity
- 52y Q0 dz&S wmnn 62NRa ¢6KSYy wmn gAff R2

4. Focussed questioning

- Cognisant of the training on questioning of children and vulnerable withesses

- Know where questioning is leading

- Prepare questions in advance and do not repeat those already asks@tiencein-chief
- Focus on the most relevant points

- Ask simple, short questions (avoid stlhuses and doubieegatives)

Proper preparation was commonly noted as the basis of good advocacy and foundational to
meeting the other standards. It was also more of a concern for judges with some in each of
the circuits feeling this was not as good as it should be. However, many also recognised that
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there were structural or systemic issues that were affecting how much preparation was being
done by advocates (discussed in Chapter 4):

6l think the standards of preparation have sl
somet hing that happens quite a | ot where | 06vc¢
on the digital case system, aevenhingadd’e spent p:¢
then a couple of hours in the morning. So, [
thatés all the cases in the Ilist. When | Kkno\
advocates do, then | get irritated, Il 6m afr ai

prep ar at[CCa3) . 6

Succinct written submissions were generally thought more usual than succinct oral
submissions T judges also noted that written submissions are more common now than
previously, but overall, this standard received more positive feedback from judges than was
given for Demonstrating appropriate level of knowledge, experience and skill or Proper
preparation and was thought to be largely being met by most advocates.

Judgesd6 views on how many a docussedquestoningpeeset t he st &
much more variable. Some (including in larger circuits) thought that this had changed for the

better, particularly in relation to cases involving vulnerable witnesses (see also below) but

others highlighted this as the weakest of the four standards:

W | had to have any particular criticism, that would be it. Focussed questioning is not
always there, and | dond really know why that is. Obviously, there are some people
that do it brilliantly, so that is a given. There are some people who do it perfectly
competently, and | am disappointed that | see as much unfocussed questioning as |
do.(JCC27]

0 p e oapklfae too many questions and they are far too long and involved, and
people don't understand that you don't have to cross examine about everything. You
only have to ask those questions which are actually going to achieve something, and
people just go on and on, and there is a terrible tendency to cross examine about
what people said in statement rather than what people actually did and what really
happened. It's becoming more and more wide spread, even good advocates do it,
even good advocates cross examine for far tool o n[GC26]

Several judges noted the additional challenge of questioning witnesses whose first language
is not English and/or using an interpreter. But as noted below, this underlines the problem of
complicated questions that will likely increase the difficulties of translation:

0 think that is the biggest problem. | think that some barristers can do it properly.
Most barristers have got these dreadful habits of asking complicated questions in

London to withesses, many of whom a r e goddtat English, i tnétsheir first
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language. If they go through an interpreter, they d o nréfarmulate how they would
answertheirqguest [CE€IBk . O

One High Court judge explained what he saw as a tendency for advocates to ask too many

irrelevant desstriogns whanedsds evidenceéd My just

described this as disrupting the coherence of a
6Quite a | ot of advocates wild.l hear the firsH
road, 0 and you can see, when youdre sitting
wants to say is, AAnd Johnny came from the ri
lef. Thi s one hit that one. That one then did t}
to talk about, and thatodos what would be most
with the detail l ater, but youdll get an adv
Now,whatwas Johnny [WEO&alri ng?06. 6

Again, comments were made in relation to professional background with some thinking the

standard on focussed questioning was more likely to be met by members of the independent

Bar than by solicitor- advocates or in-house advocates.

3.3 Perceived changes in quality over time

As wel | as gaining judgesd perspectives on the c

wanted to gauge their views on whether standards had changed over time and, more

personally, over the course their careers. Of those who were asked about this'® (N=31),

nearly two-thirds (20) perceived standards of advocacy to have declined, four thought they

had largely stayed the same and seven felt that advocacy was better than it had been in the

past. Judgesd6 assessments of the factors affect.i

any change to standards are dealt with more fully in Chapter 4.

Sometimes, the judges mentioned a particular feature of advocacy that they felt was in

decline. For example, @ourt etiquette6and manners were alluded to by several judges:
6The deterioration isnb6t so muwth maybeadivto@sa c
somet hing thaté Mashidmedi |l Dthsat hetroWwHol e mannei
arequi te rude, you know, quite discourteous. T
t hat [@CD3]. 6
6[ Advocates are] talking loudly to each ot hel
| oudly from counsel 6s row to the bench, to t|
word. éHands in pockets are perfectly nor mal,

18 Interviews were timdimited and this was not one of the core questions (see Appendix for interview schedule)
so was asked when there was sufficient time to do so.
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backwar ds, forwards, sideways. [ me an, if 16d
Chamber s, I think hedd have tied me down. e |
nearly all the advocates have | eft, they doni
judgetodi sappear bef ¢OC4] t hey move. 0

Likewise, where improvements to advocacy were cited, sometimes these were focused on a
specific type of advocate, for example, several judges perceived the standard of advocates
employed by the Crown Prosecution Service (CPS) to have improved over recent years. The
advent of more training for advocates (discussed below) was also noted as an impetus for
improved standards in some areas.

Amidst these discussions about changing standards, there was also some nostalgia for the

perceived higher quality of advocacy of the past, for the @ld-school panachebi defined as
6commanding attention even i f[C0lg];althamhthisssasdi ng a
sometimes accompaniedbyan apol ogy f or-eyp@@ldoiforgh & mkish g

back to the [£0620]d ol d daysd

6That very high quality of superb advocacy I
advocacy, of the same standard, atmrdk, asntu c h mor «
wer e, t haglvodatgsttmdt y ou di d[CCO8] t he past . o

And there was some acknowyleadd mectoddhay may sndto |
better than some of the good contemporary advocacy:

6l was |l ed by some particularly tdikeefnt ed QCs,
them again. But at that time there was much more of a cult of personality; some
advocates todayCG3dy be better. o6

3.4 Detecting improvements

Within this general narrative of declining standards, there was one area that was considered

by most of the judges to be largely improving and this was how advocates deal with

vulnerable witnesses and defendants. Several judges sat in courts that had taken part in the

piloting of s28 of the Youth and Criminal Justice Act (1999)Y’. This was commonly

considered to have changed for the better,advocat es6 practice regarding
young and vulnerable witnesses. In particular, judges noted the positive impact of Ground

Rules Hearings®®. These hearings can require that advocates submit to the judge in advance

17328 is &pecial Measurthat permits prerecorded crosexamination of child and voérable adult

witnesses. Piloting of this measure took place in three Crown Courts during 2014.

18 Ground Rules Hearings are required for any trial where an intermediary is used but recommended as good
practice for all who have communication needs. Thasee initially devised as part of intermediary training in
2003 as a means by which the intermediary (ratified by the Judge) in advance of the trial could help inform the
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of trial a list of questions they wish to put to the witness and this necessary pre-trial
preparation was seen as fostering more effective and appropriate questioning of vulnerable
witnesses.

ol have done | ots of c¢ &®wudRulehHeariegs dndhaeosse have |
examination of young and vulnerable witness where advocates have to prepare

guestions in advance and give them to the judge for discussion. The difference it

makes is enormous. €éBy and | ar geeithanveye who c ¢
good or they have | earned@CCi9p be very good at

60n the whole, the advocates have got ité The
keeping it simple depending on the age of the child or what the disabilities of an adult
withessmi ght be, or [C€21ht ever it is. 6

One High Court judge had made a point of talking to local circuit judges in advance of our
interview with him about their views of the criminal advocacy they were seeing. He received
positive feedback on how advocates are dealing with vulnerability, although also pointed out
that more senior advocates tended to take these types of cases:

6The team generally think it is worth pointi:@:
counsel/solicitors have been dealing with the Section 28 cases. So, in other words,

properly instructed people have been doing it. They have adapted well to this, they

clearly are embracing or trying to embrace this and generally, doing them well. In this

regard, we feel this does show that there are many advocates who are capable of

and willing to adapt and in do[HEBQR] so, demons:H

However, even among those judges who were not involved in the piloting of s28, there was a
common view that practice relating to vulnerable court users has got better i and some
lamented the fact that, for example, the more focussed questioning of vulnerable witnesses
and defendants was not being applied by advocates when questioning those who were not
defined as vulnerable. There was also a view that better understanding of the needs of
vulnerable witnesses is changing the tone and manner of questioning in court, making a
mor e O a gfg rsetsgsli evseb T imanossregatination inappropriate:

6] advocates] are now much thatneedtdébeaskeshed on t h
are much better at understanding the vulnerabilities of those that are in front of them

and the fact that there is no need to harangue or cajole witnesses in order to achieve

quite proper points on behalf of your client. | think the whole temperature in court has

come down considerably from where it was and that bringing down of the

temperature i mpfG4es advocacy. o

atetsS FyR F2NXIFG 27 (KHd orvelgeeakdd vitdeSsand/dj de@de goR ype of F 2 NJ |
language to be used and need for breaks during questioning.
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However, it was noted by one interviewee that practice regarding vulnerable witnesses is
much better developed than that for dealing with vulnerable defendants:

60There is a |l ot of training for advocates
and large now know how to deal with them. It has taken a very, very long time, but by

and large they are better informed about it and they know how to deal with them.
Vulnerable defendants there has been almost no focus on at all. The percentages of
defendants with mental disorders or learning disorders of some form or another is
extremely high. | t[6&Gl0jcertainly over 50%. 0

The training on vulnerability provided by the Advocacy Training Council (now the Inns of
Court College of Advocacy) and the website and toolkit guides of The Advocate®& Gateway
(www.theadvocatesgateway.org) were acknowledged by judges as helping to raise

awareness of witnesvalellityanddft ief endabhs®dand advoc

obligations to ensure that court users can understand and participate in the court process. In
particular, training has promoted for specialist skills for effective communication with
vulnerable witnesses and defendants and has provided resources and guidance to improve
advocates6 practice in this regard.

6The [ Advocatebds Gateway] tool kits, | think I

are now in tune as to how they should be questioning vulnerable witnesses a lot
more than they were... Most people are aware of those toolkits, and | think with

experience you find that ités actually a gent

witnesses. Yo uktbemrcditain typesmftquestions. & au want to keep
guestions in a certain format. | think people are now becoming attuned to that more.
So, you do get much better preparation from the advocates when they know they're
going to be dealing with a vulnerablewi t ness d€C0d chil d. &

A few of the interviewees also mentioned that judicial training on vulnerability has improved
judicial oversight in cases involving vulnerable witnesses, noting that judges are now more
interventionist in such cases.

O60We haanveopportunity to involve ourselves with
advocates ramble on, |l 6m afraid, even if | h;
dondét understand the question or itbés been a:
greater judicial intervention on the issue of focused questioning, but it is the most

di fficult of tho6&3]standards, I think. 6

One final point made by several judges about the effects of training on advocacy was that
younger advocates may be more well-disposed to training and to learning and applying new
skills than many of the older more established advocates tend to be:
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6l nterestingly | think the younger counsel ai
older ones who are stuck intheirway s ar e getting pCEDSE er more sl

60The newer advocates tend to accept this regi
vulnerable witnesses] it's the older advocates who find it difficult. The old days

when you had free reign on any witness, however vulnerable, has long since

gone, th[E€o4R]f ul |l y. o
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4. Barriers to good advocacy

Barriers to good advocacy: key findings

1 More than half of the judges inteilewed expressed concerns that declinlagels of
remuneration in criminal advocacy, and associated levels of morale within the
profession, have a negative impact on the quality of advocacy. A specific concern is that
such issues can mean that the most able advocates leave criminal practice in favour of
more lucrative work in the civil arena.

1 Themost commonly cited barrier to high quality advocacy, as identified by almost two
thirds of interviewees, is that it is becoming common practice for advocates to take on
cases beyond their level of experience. This was particularly in relation to sali€tor
FTANYVa 6K23 F2NJ FAYLFYOAlf NBlFrazyaz 2L G2 1S
external advocate with the necessary level of experience.

'daly

1 The judges said that advocates, particularly solieddvocates, are not afforded the
opportunities to lean via shadowing and being mentored by more experienced
advocates; this also affects barristers because it is now less common to instruct both
junior and senior counsel to a single case.

i It was also said in the interviews that wider changes in the criminal justice system, such
as, changes isize and makeip of court caseloadsime andeconomic constraintsand
technological reformscan act as further barriers to good advocacy.

Following on from the discussion in the preceding chapter, which notesmanyj ud g e s 6
concerns about the overall decline in the quality of advocacy, this chapter examines the
factors which were perceived to act as barriers to good advocacy. These are grouped into
three interrelated issues: factors relating to money, morale and the professional status of
advocates; career development; and the changing nature of the criminal justice system.

4.1 Money, morale and professional status

The impact of what was described as @oord[CC13]o r  JCCdaklévels of remuneration,
on the quality of criminal advocacy was referred to by more than half of the judges
interviewed for this study.'® For example, judge CC11 commented:

6You know, itodés the wholaton THe feesghatarbloeind pr oper
paid to junior counsel now are the same fees, and | was called in [approximately 20
years ago] é How are people supposed to |live-

19 The Jeffrey review omdependent criminal advocacy in England and Wge44) notes that, following legal

aid reforms, fixed fees are now payable to the solicitor to calkedefence costs including for advocacyin

most Crown Court cases; and that the level of legal aid fees has been significantly reduced through the actions
of successive governments.
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Several interviewees used concrete examples to describe levels of remuneration, either by

describing the impact of falling rates in remuneration upon their own income during their final

years of practising criminal advocacy or by providing examples of the kinds of figures
advocates might expe aworktowa specifickype ofheanmg:6 f or t hei

6The criminal bar has just been crucified fi
earnings went down 25%. | think the best chambers who still have very good

advocates, they supplement their income by doing private work rather than criminal

|l egal aid, and t hey o-standam srisnein the Caow Gourtltoe f t t he |
pretty much second-rate people who are poorly-paid and very poorly-mot i vat ed. o
[CC13]

61 f you're getting pai daldngbia,gaulldd8 Butian hour t
you're possibly going to get paid nothing, and if you're really lucky, £50 for turning up,

then there's no incentive to say, two weeks before, "I'm really going to get stuck into

this case, so | can give the best advice | ¢ dQC30] 6

Declining levels of remuneration in criminal advocacy, it was argued, meant that fewer
advocates were joining the profession, or remaining in criminal law, and instead were
moving to better paid, work in the civil arena:

6Cr i me' srelatiobndo cpilovork, and barristers in crime aren't as well paid as

solicitors, I'm afraid there's a dying breed of really top quality criminal advocates,

because the advocates when they're young, the top-quality people, go and do the
civilwork,becaus e cri me is just not well enough paid
stressful, you come in front of judges in cases which have real import[ance], when

everybody's under pressure ... in civil cases there's not that level of pressure, people

don't go to prison for life if they're convicted; it's all about money.5[CC24]

6lt is down to money. It is, and | know this,
[advocates]. The very good barristers have gone and done other things. There are a
few sets of barristers where they are all superb, but most of the really good barristers
dondét do crime. TOCE}Yy canédét afford to. o

Others argued that the stronger advocates who remain in criminal practice are able to
progress, but appear in only the most serious of cases. This was also reflected in our

interviews with highcour t judges, sever al of whom noted t ha
a view on the quality of advocacy overall because they presided over cases of such a
serious nature that, in the words of judge HCO1, orel xrdé&talmé of advocates a

them. One of the main implications of the move of the more strongly performing advocates to
civil practice, or to practice in only the most serious of cases, is that i as highlighted in the
previous Chapter i many interviewees perceived that the overall quality of advocacy in the
majority of criminal cases has fallen.
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As indicated above, poor levels of remuneration were perceived to have an associated
impact upon levels of morale among criminal advocates. The following quotations provide
just a few illustrations of the ways in which low morale and disenchantment with the
profession could, from the perspective of our interviewees, act as a barrier to good or
effective advocacy:

OMake sure advocat eseydhavegotgofeelmepretiaged. pdori'td é
mean that in a personal way. But | think what they do is so important, and what they

do, if they do it well, everything works so much better. | don't mean more people are
convicted or more people are acquitted, butt he tri al pr ocef€30]j ust

6Wel I, if people are demoralised, i f peop
tomorrow, then they are going to be conce
why | jumped t o t helisjheunditdaffesttamyloodyliftheyired ¢é i t
concerned about their famili €36 or their

6l think the Bar are still doing cases fa
now a greater proportion of what | would describe as a disillusioned counsel of
barristers who |l ook |like theyo6re just, yo
probably heard that the payments to the counsel over the years have been, you
know, dwindling[C&®O] t he vine a bit. 6

One consequence of low levels of remuneration and morale among criminal advocates, as

perceived by several judges, is that advocates are not demonstrating a commitment to the

profession to the same degree as those before them because there is now less incentive to
do so. This is particularly so in relation to levels of preparation (as discussed in Chapter 3),
as judge CC44 described:

6l think that two things show a decline i
appalling level of remuneration now at the criminal bar which means it's very difficult

to expect people to put in the early preparation in cases they may well not in fact do
because as you know, not only the way the funding structure is but the fact that it is

so low means that the old swings and roundabouts has gone. Nobody can say to

people, "Well you should prepare cases even if you don't think you might do them," in
circumstances when they're not even paid

Others expressed a more critical stance in relation to this and described a complacency or

0| a z i[GC&3 andng advocates in relation to putting in the necessary hours required of

the role in comparison to previous generations: 61 t hi nk t heredés a real
€ to putinthe hours at the weekendandint he eveningsdéd, said judge
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Level of remuneration, though a significant issue, was not cited as the only reason for the
perceived poor levels of morale associated with criminal advocacy. Others, such as those
relating to career development and the changing nature of the criminal justice system, are
illustrated below.

4.2 Career development

The career development of both barristers and solicitor-advocates emerged as a core factor
which could impact upon the quality of advocacy. The most commonly cited barrier to good
advocacy, as identified by just under two-thirds of interviewees, is the lack of experience of
advocates appearing in the Crown Court. This is particularly in terms of advocates taking on
cases of a serious nature before they have the requisite level of experience. This concern
arose most frequently in relation to solicitor-advocates; Box 4.1 provides just a few examples
of cases in which the advocate was perceived to lack the necessary experience to perform
the role. Conversely, several judges noted that the best solicitor-advocates were often the
ones who practised mostreg u | ar | y-in, day1o u f[C82¥]y and were thus able to build
up experience.

Box 4.1: Lack of experience equivalent to the seriousness of the case (solaiiwmcates)

Judge CC20 described a case in which three defendants were charged with violent offences. As
GNRALIFf 2dzRIS KS A&adzsSR | waiat] 2yteQ OSNIATAO (¢
instructed silks. The solicitadvocate of the thriRSFSY R yi > ¢6K2 gl a Ay (GKS
f SFald Ay O Barée@duRed to hdFfructiaksifk anil continued to represent the

RSTSYRIyGod G GNRIE G§KS Icopletédiunable téfociisson the/ WdzR 3 S
issues in the case. He wasbie to present any compelling argument and [his defendant] was

GKS 2yS gA0K (GKS KAIKSAG OKFIyOS 2F OldAAddaGlrt o »
I RG220 Oed L NBYSYOSNI GKS OlFasS 0SOIdzAaS GKS& g SN&E
Wcan remember going to the [OlBhileyon one occasion, and meeting Elicitor that |

1YySé6z YR al@éAy3a (2 KSNE daeé 3F22RySadaod 2 KIFG I NEF
.FAfSeKeE {KS alFARY AWRI2YUOQEKAAlI YAZNRSENDS® KUYKSdz
doneaCrowh 2 dzNII GNALFf X o6dzi A0Qa FrLydlradAaood LUY gl (C
FYR AF 42YSUKAY3a KIR KFILIISYSR G2 (GKS fSIFRSNJ aK¢
YSOSNI R2yS | [CRBIBY [/ 2dzNI GNALf ©Q

WL NBOSyilfé KIFER I TRMEITSYIOS: | RW2AI K Sy 3K 2K S 0SSy
KAad OadzLISNIAaA2NB Ay | FGSNBINRA YR a4FARX dawl S8
&SE 2FFSyOSX |'S 41 a OSNE 2dzy AO2Nkyliy Ri KSAKS é¢5D A R/ R 2
Gb2a2ANNE ® { SE 2FFSyO0S& I NB NBIffte RAFTTFAOdZ G ¢
witness that was totally in LILINR LINR | § S® L yR2 & A RS & dzeRz Hdzy Q¥ R?2
32Ay3 G2 RSIE gAGK AU Ay Of 2 2aahdguesioKEY L RSIF{ ¢
another witness the following day and | saw both him and his [supervisor] separately in

OKI YO SNAE | Fi SNBhodR Eolickoadybcte], and she Wdked atyne and said,

G2 Stttz 2dzRIS AT KS KI RYIOR R2 yH2 ANt aiKEOK SNRASET 1 6y2R
I YR AR aLlU akKz2dZ R KI @S R2ySdé L &l ARI GCAYl)

RS A2y | o20zioN WHmBRG2 Ol (S dé

S
S

(@)
QX QX
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A specific worry with regard to solicitor-advocates taking on cases beyond their level of

experience was that this practice appearedtobedr i ven by s dtlwasmotedthats 6 f i r m
these fimso pt , for financial +Hheoasems achddess hesep ucases (
experienced advocate (who will often be a solicitor-advocate) to take on the case, rather

than appointing a sufficiently experienced member of the independent Bar. The appointment

of in-house advocatesby sol i citorsdé firms also came under s
such advocates are not subject to the same levels of competition as self-employed

barristers. This was termed by judge CC20as a | oss of the o6free mar ket

6There is no hiding place, for the poor advo:¢
e | t' s loipkumbert Ihagplurpber comes along and makes a rubbish job of
your plumbing, you're not going to employ that plumber again. You'll go to a good
plumber é [Itds] the same with the advocate.

when | started at the Bar,thef r ee mar ket prevailed. €é The so
brief a poorly performing advocate, as you would not go to a poorly performing
plumber.6

In relation to barristers, several judges expressed the view that members of the junior bar
are taking on cases beyond their experience in order to earn a living in a climate where the
|l evel of work is o6falling away?©o:

6l think now t h ebottora end thas fallen away,ratkthe Barint h e

particular. People struggle to survive and have enough cases to earn a proper living,

and so they will take anything thatés given
actually competent enough to do it. You see people in front of you on cases, and you

shake your heads and think, AWhy are you doil
this {C&&Ee. 06

6l think the standards of advocacy have det el
because the advocateswhoappe ar i n the Crown Court now hayv
experience that they would have had if they were in practice, say, 20-odd years ago.

There was more work then that they would be instructed to do at a lower level. For

example, whether they were solicitors or barristers, there would be lots of cases they

could go and do in the magistratesé courts, |
They would gradually hone their skills and t|
[CCOT7]

Underpinning concerns about levels of experience among advocates is the associated lack
of opportunities for junior advocates to shadow or be mentored by their more experienced
colleagues 1 an absence which was cited more frequently by our interviewees than gaps in
formal training or continuing professional development (CPD). Judges often contrasted the
relative absence of shadowing and mentoring opportunities afforded to advocates in the
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present day with the opportunities they themselves had had to gain experience upon
qualifying. Pupillage was cited as being particularly beneficial because it provides junior
advocates with the opportunity to learn from more experienced advocates. Furthermore,
several judges drew attention to the smaller number of cases in which both senior and junior
counsel are instructed, which means that junior advocates have fewer chances to learn from
their more senior colleagues:

6Your first day of pupillage was your real

you coul dodéve read a b o ookplemfhbokstteabwasiyourfirsh nd r e a
day. You start growing up properly as an adv(

Each day thereafter, you learn the job, and the best tuition you could ever get was a
good chambers, that actually regards teaching their youngsters a number one
pri o[CC40]y . 6

60bviously barristers do a pupillage, so the
solicitors dondét have that luxury éThey donot

ask this witness that? Why did youdoitl i ke t hat ? Why dondt you
dondot hawuhej bhat r[@Gelhi ng. 0

60And 1 6m afraid, | believe, particularly,
advocacy training for solicitors is woeful compared to that of barristers. And some of

t hat i s, and this isnbd6t the faul't of solici
tagging along behind. Youbre seeing everythioai
handling the difficult punter . a¥Yolcicdyoe seei
get trained in a vacuum and are then expect e(
[CC21]

As the quotations from judges CC11 and CC21 highlight, concern was expressed that
solicitor-advocates in particular i due to the differences in training structure in comparison to
that for the Bar i are much less able to take advantage of the opportunities for mentoring
and shadowing that judges deem central to learning and development.? Likewise, a
potential drawback of having advocates who only ever defend or, in the case of CPS

20 FNNAAGSNE Ydzald KIF @S 02 YLX S (bSdemenully qiatfigdl Koa the fitsidgbJA £ £ | 3 S

Y2yGaKa GKSe& YlIe y2G FO0OSLI AyadNuzOdAaz2yas FyR Ydzi
0 KS LlzLIA f & we)SliNgasomaBleNstepsdadpiovide the pupil with adequate tuition, sugervisnd
experienc® Bao Standards Board Handbqdhird edition, updated 2017). Barristers receive higher rights of

I dZRASYOS F2tt2sAy3d (KS O02YLX SiAzy 2F (G(KS WTANRG aiEQ

/| 2dzNES> | yR adg HainingZLdkrée@piovide®R & 2n®Inns of Court and circuits).

An individual is admitted as a solicitor following completion of the Legal Practice Couse and Professional Skills
Course, and having demonstrated the Practice Skills Standards; advoaamyréspart of all of these. In order

to receive higher rights of audience, solicitors are required to pass an additional criminal advocacy assessment
¢ following which there is mandatory continuing professional development over five years. The Jeffi@y Rev
noted widespread concern about the fact that, in practice, barristers receive significantly more hours of
specialist, mandatory advocacy training than solicitors (including those who obtain higher court rights).
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advocates, who only ever prosecute, is that they are not afforded the chance to gain
experience of doing both prosecution and defence advocacy; a perspective that was held in
high regard by judge CC33:

60ne of t he tperpredentsstesn ofladvbcacy and the way in which the
work is distributed i that is [the] Bar, defence solicitors, CPS i is that you now have
atwo-t i er system, where many advocates do not
CPS al ways canott dperfievnadt,e asnod incoist or sé f i r ms

because they dondét want their client seeing
tremendous |l oss to criminal advocacy. It 6s
advocates of the past, is they did both. There 6 s a r e al benefit in tha
other side works, and you become much more

Reduced scope to learn from more experienced advocates, among barristers and solicitor-
advocates alike, was highlighted as an issue outside, as well as inside, the courtroom. For
example, judge CC10 explained that the potential negative impact of barristers spending
less time in chambers is that opportunities for seeking advice or support are scant:

60ne of the issues nhow, ialscase papers, nabiody howt he di gi

actually needs to go into a Chambers. Because you can get it all online, you can get
it all on the digital case system. When | was at the Bar, you had to go into Chambers,
because you had to physically pick up your physical brief, so there was an awful lot
of interaction with other people. Chambers who are looking to reduce their costs, are

not wanting to have such big buildings €é so
their own rooms, they donét hlkegvaoinbei meawn i d

A final barrier to good advocacy, within the theme of career development, is a perception
that there are too many routes to qualification for advocates (not only in criminal but also
other areas of practice). This was deemed problematic because it means that there are too
many advocates for the amount of a) pupillage places and b) work available. An absence of
available work means that advocates are not afforded the chance to build up experience
within the profession:

6 T h are far too many barristers, far too many, far too many solicitor-advocates, for
the amount of work that is available. If your pool of work is reduced, you've got fewer

cases to work on and practise on. Therefore,

that's the real downfall, because of the flooding of the market there is less work.
Everyone is scrambling [E€dund for bits and

6There are too many barristers. They shoul
institutions doing the Bar finalscour s e, because we didnét need
What theyodove done is theyodve created this

barristers, and ther CCOI] mply arendét the pl ac:
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An associated and significant concern among some of the judges was that a great many
young people are studying law in the expectation that they will find work in legal practice, but
are then finding themselves encumbered with huge debts and few possibilities of work:

0[] Some advocates] ar e dehagelogation omitnButtmargyd and h:
of the others, even today to become a barrister is very difficult. They would have had

to have gone through their three years of university, their conversion course. They

will have had to, these days, probably have done a second degree. They would have
incurred enormous debts. éThey are Ilikely to
y e a [CC10p

0[] Advocates are] f i ngolthfoygh BaesaHoadl, $qualify, /'vegdoHang on.
£60,000 worth of debt and | haven't got a pupillage. If | don't get one in the next five

years, my qualification lapses.” What on Earth is the point of that? It's a disgrace, it is
actually a[di gl aabds oé ultmedn it jusabnebiks your hearvf u |

feel forthem somuch,it ' s not nice. é1 think they'd solyv
reduced the numbers. If they just went back to the drawing board and said, "Actually,

we're not goingl[C®] take anybody. "6

4.3 Changing nature of the criminal justice system

A final set of barriers to good advocacy identified by interviewees are those related to

broader changes within the criminal justice system, several of which have been touched

upon in the preceding discussion. The first relates to the changing nature of the caseload in

the criminal courts. Several judges noted that t
(which is largely a function of falling crime rates and greater use of out-of-court disposals)?*

means that advocates who may not have previously practised in the Crown Court i and

indeed, who may have not been previously inclined to practise in the Crown Court i are

doing so in order to sustain a living:

é dondét know where the work has gone. | doné
gone. Literally | can remember, when | was a pupil, if you got sent down to [the local

magi stratesd court], every single courtroom I
morning | ist. It used to go on until seven oi
Thenitsuddenys eemed to |j ufCcCOllevaporated

Al a/ ¢{Qa 2y3IA2Ay3 LINFINHERS (IRF (§ i @ & ZRBzNIPa NBFE SOGa
expectations of increasing useafleolink and telephonéearings). See, for exampResponse to the proposal
on the provision of court and tribunal estate in England and Wa#sistry of Judte, 2016).
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Some judges commented on the implications of the apparent increasing complexity of cases
coming before the criminal courts i even while the overall numbers of cases are falling.
Several, for example, referred to the rapidly growing proportion of contested cases involving
sexual offences that are being heard in the Crown Court.??2 While Chapter 3 noted the
widespread perception that advocates are dealing better with vulnerable complainants than
they did in the past, some of the interviewees also talked of the particular challenges that the
change in caseload poses for advocates, and of how this has an impact on the very nature
of advocacy:

o1 think advocacy is much harder now, becaus:t
dealwit h. I n what | might call the fAold dayso €
childwitnessichi |l d witnesses wereno6ét on the scene.
examine the really fragile, disabled witness
why t hey ec oburlodungéhtt bt o court, and they werenot
the process. So it was a | ot more straightfol

fewer time pressures, fewer cases, narrower range of work, and all a bit more
predictable. tedtti wasy aldomradult witnesses,
screens, didnodét have vi@82ps, didndét have any!t

The potential emotional impact that such a shift in caseload could have on individual
advocates was further reflected upon by judge HCO3:

OMurder cases are stressful because of the i1
cent of Crown Court cases are now sex cases. This is important work, of course it is

because it has a high impact on society, but if you do one case after another, which

manyj udges are doing, many barristers are doin
there are occupational health consequences of this, which | suspect are not properly

recognised at the moment. Indeed, | think everyone is extremely keen not to

recognise it. o

Some judges referred to the wider context of economic strain within the criminal justice
system? and a focus on efficiency in order that cases are progressed as quickly as
possible.?* The impact of such a landscape was reflected upon by several judges at
interview:

22Recent figures from the CPS show that just under one in five cases prosecuted now involve allegations of
sexual or domestic violence against women or girls, and chart a 63 percent increase in convictions for offences

of this nature within al0-year period Yiolence against women and girls report: Tenth edition 204,6CPS,
http://www.cps.gov.uk/publications/docs/cpsawgreport-2017.pdj.L & KIF & 0SSy NBL##NI SR (K
2F 02y (iSaitsSR OFLasSa Ay (GKS / NRgy O2dzNIHOKINGT S yA WEBIAR B0 |
Counsel Magazind-ebruary 2015).

23 Central government spending on the courts has reduced by 26ersince 2010/11National Audit

Office,Efficiency in the criminal justice syste?916).

24 Ministry of Justice (2013) 6 A TG | YR & dzNB 2 dza ( foO&orm of theSrindnal gi§iosl YSy G Qa
system London: Ministry of Justice.
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0 T tpdice and the CPS are under-funded and over-stretched. They provide very
poor service to the advocates in court. Gone are the days when you routinely had
someone sitting behind counsel € T h preparation of cases, because of that lack of
resource, means that often an advocate will be in court and the instructions are é
that the case is all on the CCTV. That advocate has not seen the CCTV, the
advocate cand find the CCTV. The CCTV, when finally produced by € i tpéoduced
on a day-by-day deadline-driven basis and formatted in a way that w 0 nopdrate on
our rather clunky court system. Well, | dond think anybody can perform well in those
circumstiCLCaryes. 6

Such discussions were often tied to technological reforms underway within the criminal
justice system.? In some instances, judges spoke positively of such advances, particularly in
relation to the use of pre-recorded cross-examination in the aforementioned YJCEA 1999
Sn28 pilots?®, however others described barriers to the quality of advocacy arising from
greater use of technology within the courts. Such discussions were usually framed around
two issues i) potential difficulties involved in retrieving and managing information on digital
systems and ii) the impact of the widespread use of electronic devices, such as laptop,
tablets and mobile phones, upon the ways in which advocates communicate in the
courtroom:

6 dm actually quite a fan of [the digital case system] because it has lots of flexibility,
some aspects of it make my job my easier € [However] it means that the advocate is
now in court with a tablet going, fi listheres 0 me wh ¥aue a opdesent a case

while doing that. | 6éam the bench going, i O ho, | can &indi tlt.d® e slookbgood.

€ there are lots of hiccups and halts. € The screen with the prison link videow o n 6 t
work, thent h e yndhere messing with tablets. You d o nhave that sense of a case
being presented, butyouc o u | shyntbéht atheasd v o ¢ & & @[E®27] O

0[] Advocates] ar e hi de-bxamimng orexanining in theffop r e cr o s ¢

their | aptops. Their whole world focuses on t
it in their hand, whi ch questiorrisshaiiglansweeethbywar d ¢é \
the witness, theyobve got their head in their
They, therefore, donét I|isten to the answer s,
they move on to the next question. You can seethejury é al most going, AT
really interesting answer €éWhy didndédt you mo\

guest [CCLP 0 6

As the above quotation demonstrates some of the issues regarding technology were tied, in
part, to perceived broader changesin@ ourt et i quetted i ndesovbed e mpor ar
in Chapter 3.

25 See Leveson, B. Rt. Hon. Sir (2Re&jiew of the Efficiency in Criminal Proceedibgadon: Judiciary of
England and Wales.
26 As detailed at page 25.
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5. Improving the quality of advocacy

Improving the quality of advocacy: kefindings

1 Almost half of thgudicial intervieweesnade at least some reference to expansion
improvement of advocacy training and/or continuing professional development (¢
as an important meany which the quality of advocacy can be improved

I Most of the judges perceived a need for improved respaisethe regulatordo poor
advocacy, whether they envisaged this as part trenalised system of assessmer
or on the basis of more ad hoc identification (generally by the judiciary’
shortcomings in advocacy.

9 Although some of the judges argued fitre introduction of a new assessment ¢
appraisal system to bolster standards of advocacy, they tendduktresistant; and
sometimes strongly resistamtto the idea offormaljudicial input into such a system

9 While resisting the idea of a formal jathl role in assessing or supporting advocat
most of the interviewees felt that judges can play an important part in provic
informalf SSRo I 01 2y FR@201G§SaQ LISNF2NXYIyOSod
I There was some support among the interviewees for judicial involvement in

training of advocates, for example, through contributions to Inns of Court trail
programmes and seminars, or to local initiatives.

9 There was uncertainty among some interviewees about whether judges can or s
be expected to report poor advocates tite regulators.

This chapter presentst h e | wiglmg ensvbat can be done to improve the quality of

criminal advocacy. As discussed in the preceding chapter, many of our interviewees argued

that various broad systemic problems underlie current shortcomings in advocacy; and some

suggested that systemic change is what is first and foremost required if there are to be real

i mprovements to advocacy: O01lf the powers that be
should change the system. I'm nottheirattackd o g or t h e i[CC41). ©®thdrc e ma n O
measures, it was said, can be litttemore t han a Ost i c kaventhepmplound t er 6 [ C(
difficulties faced by the criminal courts and those who work in them. Nevertheless, most of

the judges were of the view that there are various practical steps, short of substantial

overhaul, which the regulators and others can take to produce positive change. Many called

for improved advocacy training and continuing professional development, and for more

rigorous assessment and enforcement of standards; the large majority were also of the view

that judges have an important (if informal) part to play in helping to raise the quality of

advocacy.
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5.1 Training and Continuing Professional Development

Almost half of the judges we interviewed made at least some reference to expansion or
improvement of advocacy training and/or continuing professional development (CPD) as an
important means of raising standards. Most of these comments were not highly specific, but
the point that was most frequently raised in relation to this general theme was that CPD
requirements should be extended: involving, for example, mandatory attendance every year
or two years at a course specifically focused on advocacy.?” It was argued that better, or
more, provision of CPD should help to ensure that advocates maintain and build upon the

skills they acquire when they are initially trained:

dhey need to be refreshing their skills all the time.6[CC13]

@eople need to understand that this is a skill that is not acquired and then put on the

mantelpiece. This is something that needs to be honed and honed.6[CC36]

dt seems to be that if somebody is practising criminal law, then there should be a
significant amount of annual training. Not just in the black letter stuff, but in advocacy
training. élt may be teaching the same

too often about the critical aspects of criminal advocacy. 6 O#]H C

A number of the judges stressed that training and CPD should be more focused on the most
practical aspects of advocacy. In line with comments, as reported in the previous chapter,
about lack of opportunities for shadowing and mentoring as a barrier to good advocacy,

some judges argued that training and CPD should be structured in such a way that a

substantial amount of time is committed to observing experienced advocates in action. One
judge commented thattr ai nee and juni or | aiveyeeyijudge, &very u |l d

A

eSS ol

6go

magi strat es 6 ¢wowatchdifferentjddgds,fde f ¢ etr ent adlyocat esd [

anothersaidt hat they should spend time in the
substanti weeé& ,bict,unkry p o] Butitsvasalso shichthvatthefe CC 3 1

Court 0

should be more 6doi ng6d ass wedrt acf modwo davay cthri anig

draining, training, training. Not just
showthem howtodoitit r ain them. Advocacy trai

in a number of these, where they have advocacy training weekends, the circuit

organises them. And they have to actually perform, and we stop them, and we say,
6Donot do it that way, do it this way,

27 Solicitor advocates are currently required to undertake five hours of advocacy CPD in each afrBve ye

t hrow
ng

ses

and t|

following award of their higher rights of audience qualification. Barristers on the New Practitioners Programme

(NPP) must attend 9 hours of advocacy skills training in their first three years of practice. However, the BSB

does not specify the numberf @ours or area of practice which subsequent CPD must cover.
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ways of doi pagvocady, mock-t Mio & k s got t& toaim theneto be able
to perform on their feet, under pressure.g[CC32]

Given the concerns voiced in many interviews about standards of advocacy among solicitor-
advocates (as reported in chapters 3 and 4), it is unsurprising that, in calling for improved
training, some of the judges focused particularly on perceived solicitor-advocate training
needs. It was suggested, for example, that a system akin to pupillage could be introduced for
solicitors, to ensure that they spend some time shadowing experienced advocates [CC39].
More generally, these comments tended to emphasise that solicitors should have practical
experience and direct exposure to advocacy in the Crown Court before they are awarded
higher rights of audience (see footnote 18 in the previous chapter for an outline of training
requirements for solicitors).

The judges made occasional reference to potential new frameworks for the delivery of

training; it was suggested, for example, that a
be established, with the remit to provide training to both barristers and solicitors [CCO06]. One
julgespoke of the édwealth of retired jramrges out th
ment ors and ed(grorather s mtfe€C®3 E]we e she inwloemeneéait s about
current judges in training, ske the section belo

5.2 Assessment and enforcement of standards

Another broad theme which emerged int h e | gamments dbout methods of improving
the quality of advocacy was that there is a need for more robust assessment of standards of
advocacy. The judges had varying opinions about what any such system of assessment
might entail, and on the whole did not elaborate on this point. However, two concerns which
arose with some consistency in the interviews were that, first, that there should be greater
scope for the regulatory or other legal professional bodies to act on individual advocates who
are performing very poorly and, secondly, that any expectation that judges should contribute
to formal assessment of advocates appearing before them would cause significant
difficulties.

5.2.1 Assessment

When asked about how the quality of advocacy can be improved, between one-quarter and

one-third of the judges said that they would like see the introduction of some kind of

formalised assessment or appraisal system for advocates. Some stressed that any such

system should be based on direct observation of
needstobeincourt wi th the advocate, watchi ngejulgeat ¢t he
[CC03], who pointed out that the CPS 6occasionall yc¢t
advocates that they employ. Another judge also commented approvingly of the CPS role in
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thi s regard, noting that they O0have senior people
went on [€CGB8l.court 6

Oneintervieweear gued t hat observation of advocatesod6 pe

basis whether they need to undertake furthertrai ni ng, i s something that,
regulators should be doing [CC13]. Contrary to this, one judge arguedt hat it was O&éver.y
di fficult to seebd6b how the regulators could take
assessment of advocates [CCO3]. Another suggestedthat6 an out si de body, €& so

independent of the court processoOo should be esta
could be retired judges, maybe, or it could be solicitors or barristers who have experience
and are also trainedinass essing the advocatesd [ CCO07

The introduction of a system of appraisal by peers or senior colleagues was another

suggestion, including from one of the High Court judgeswh o comment ed: O6éReal ly
experienced, good advocates could come in and watch themands a vy : A6This is what
wrong therehandythadds wi2ong theredd [ HC

While some of the judges appeared to favour a loose system of assessment or appraisal,
others argued for something more structured and robust. Among the strongest statements of
the latter view was the following:

& firmly believe that the only hope of maintaining criminal advocacy is to be
absolutely ruthless about a quality control system. We can no longer, it seems to me,
say, "Well these people are self-employed, you can't deny them access to work
because how are they going to earn a living?" or to simply say, "The market will
regulate because solicitors will only instruct capable advocates and that self-
regul ates, "™ both of which agteraiseithmptdngardnot t r u
of advocacy and cope with all the problems of funding and recruitment then you've
got to, in both defence and prosecution, have a rigorous qualification whereby people
are not allowed to do particular levels of cases or types of cases unless they have an
appropriate grading and that that grading is enforced ruthlessly, in other words it isn't
simply seen as a tick box where people are allowed to qualify.6 [ CC4 4]

Along similar lines to the call (from judge CC07, as quoted above)foran O6out si de bodyé6
carry out assessments, this judgewe nt on t o argue that there shoul
external assessors, preferably retired judges, retired members of the bar, whatever, who go

round and watch and gr ade ptofeychasgstemandlikelyi t hst andi
6huge kickback from the baré.

A small number of other judges also argued for some form of structured grading system,
according to which 6if youébére at | evel whatever,
a higherlevelyoucoul d do mor e s e rlioniothe worassotasdiher[ti@@ 1 6

would be different O6levels of advocacy é to make

42



doing really s ei.iThelater connmerted that fhi€ Wobl® be a similar system
to that which is already in place for CPS-employed advocates.

5.2.2 Responding to poor advocacy

Most of the judges perceived a need for improved responses to poor advocacy, whether they
envisaged this as part of a formalised assessment system, or on the basis of more ad hoc
identification (generally by the judiciary) of shortcomings in advocacy. Responsibility for
taking action on poor advocates was largely deemed to rest with the regulators, with some
judges stressing that the regulators should be empowered to mandate additional training for
any advocates who are identified as performing badly:

& candét hel p bhut ttohibmek stohmer e cewmgy system whe
emailthe BSBorS R A, whi ¢ h e v er This tas the case.alhiglis what vy , f
Snooks did. Fell far short.0 Not expecting anything immediately to happen about that.
But if Snooks gets five yellow cards, then somewhere along the way, the regulator
ought t o b e Righh Eneokdshould rotybe doifig that kind of case. Snooks
needs some retraining.0O0r whatever it may be. | would expect most judges would

think that some sort of yellow card would not go amiss. They would have to have the

written assurance, that the regulators looked at it and dealt with it properly. 6 Of]JH C

That in the most serious cases there might be a need for regulators to be able to remove
individuals from practice was suggested by some: there should, said onejudge, b e 6s o me
system of saying to peopgadCes].Thisisthesajedirbanyy ust i snot

profession, he said, but in the law it has gener
stumble fromcasetocased. Another said that the regulator
to report problematic practice, and should liaise with them in determining the appropriate

responsei whi ch is | ikely to be 6either retraining or

rightsofaudi ence mi ght b e ] iwvas &dlsh suggesied thdt jGdges 8hould

have two options if they have concerns about an individual advocate: one being to follow the
6traditional routed6 of informing tdali diemadr 6 ftihm
the other being, in cases where there i s 6some f
Oprof ess b0 wbadyexactly was meant by O6professi
clear). Several other interviewees indicated that reporting to a head of chambers, or possibly
asolicito-advocateds | aw firm, i si albei talemrarelyor whenf i r st st
seriouspr obl ems wi t h dommaecearigec at eds pe

Five of the interviewees i two of whom were from the same court i spoke of cases of which

they were aware in which judges had complained to the regulator about the performance of
certain advocates, but these had not been properly acted upon. One of these interviewees
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described his own unsatisfactory experience of contacting the regulator about a solicitor-
advocate:

& didn't even get an acknowledgement. | wrote a very long letter, mainly saying, f

wish | could just raise this with someone in the firm, but | can't.0But it was a series of

problems that had arisen during a trial, which the advocate simply had not dealt with.

The trial was over. I think the person was cC
up, or do [they] really not care? In which case, that's their problem, not mine. I'm not

going to see this advocate again i and | never have. So, no skin off my nose. I've

done my bit. But it's annoying. 6 []J€C3 0

Other accounts of frustration at the apparently lacklustre or uninterested responses from the
regulators included the following:

6 think therebs also a feeling, in terms of
Regulation Authority, that even when quite glaring cases of misconduct are put

before them they dandtl oste e nsot, o, t\dt whanidleca vaf ki nd
we do about it, i f wedve reported it and t he
takes a lot of effort [to report poor advocacy], and when you think that that effort is

probably goingtoresultinabsol ut el y not hi B@CObei ng doneé

df a complaint is made, | have been informed [the Bar Standards Board] do nothing

and are as good as useless. é Yes, you put a
been made is that three years down the line they may look at it, but effectively there
isno6t sufficient sanction 0r[ @02t dealing wi

Onejudgedescri bed a O6roguwhdedteagye adivoageéeds thing

clients and he someti mes behaves oQGduntaiAgppealus!| y o,
judgement, has been referred to the Bar Standards Board. The judge added: 6 No w, I donot
know what you do about that. The complaint has beenmadeé He 6s been fined | d

how many times. One would like tothinkhewoul dnét get work after that

A few others among the judges were of the view that the regulators simply do not i or even
should not i have the powers to take decisive action against advocates who fall far below
the desired professional standards. One suggested that the remit of the regulators is, more

28The SRA have a standard form for use in submitting complaints about solicitors (available at
http://www.sra.org.uk/consumers/problems/reporsolicitor.page#howreport-sra). The form can be

submitted by any individual, but the SRA now have a process by which complaints from members of the
judiciary (which can also be made by telephone or email,ranidust through the form) are escalated to be
dealt with more quickly.

29 The Bar Standards Boadeal withall reports of misconduct made by judges and will take disciplinary action
where there is sufficient evidence to prove misconduct to the crimstehidard of proof. Misconduct
proceedingsantake time, particularly where they are challenged by the respondalthiough theBSB
endeavours to take action as swiftly as possit#laysanction imposed idetermined by arnindependent
Disciplinary Tribual.
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narrowly, to deal withissuesof 6 di shonesty and] Anotherpogedtheond [ CC34
rhetorical question, OWhat does a regulator do?¢
6absolutely, totally hopel essé. I n such circumst

Aregulatorc andtBes@agyusd@ youdre hopel egdsstopywother ef or e
from pr aSothiesibnegs.tdo t hat cYadddr e en adtonmedtsi:ngi t h
standard; this is what we expectyoutodo.0Even i f ités retraining,
can impose sanctions for being hopeless.6 [ CCO0 6 ]

Oneintervieweear gued t hat, to dat e, 6t he marketd has ¢
mechani sm for ensuring that the weakest advocate
much i mpor t ajutge diconotlipdrceiverundbwsous need for the regulators to

exercise an O6ultimate sancti ono, and wasof uncert g
proper process 0 Anotheajndgetwasomuéh bIin@KAr8hss riticism of the

regulators, and quite sure that they do not have a role to play in enforcing standards:

6 donét believe regulators have got anything
advocate, frankly, will never get anywhereand t he good one will . ¢é |
regul ator s. é No, [ donot . | me an, who regul

and demand here. ¢é epaceafarthated p[l]@C®4 i s t h

It was also suggested that the regulatorsd actioa
identifying or defining what amounts to serious
gottofindout,thasndét he, 6 sai d qpomting aquttthatrshejasajudge, | CC1 2]
might encounter a poorly performing advocate no more than once a year in any given court,

on which basis it would be difficult to know if there were any serious underlying problems.

Another judge commented:

&t would be lovely tothinkt hat t he regul ator could take the
so very difficult to define, unless somebody drops a really dreadful bloomer, and that

doesndét happen that often. é | think thatos
honest ryl r@&@as eveg some ¢hasusuallyjustgkhaddilyng err or é
done. 6 []CC22

5.3 Judicial input

While there was some demand for a new appraisal system for advocates, the judges tended

to be resistant to the notion of a judicial role in formal assess ment . Thi s i sndét t o
however, that there was general resistance to any judicial role in promoting good quality

advocacy. On the contrary: most interviewees believed that judges have an important part to

play in providing feedback to advocates on an informal basis. A sizeable minority also felt

that judges should contribute to advocacy training. As has already been alluded to above,
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some felt it important for judges to be able to report poor advocates to the regulator;
however, others were less sure about whether or how judges could perform this function.

5.3.1 Judicial input into formal assessment

In 24 of our interviews, there was some discussion of the possibility of judicial involvement in

the formal assessment of the advocates they see in their courts.*° 18 of these 24 voiced their

(sometimes strenuous) opposition to this idea, while two were uncertain and four broadly

supportive. There was occasional i both positive and negativei ment i on of the regu
proposed (and now discontinued) Quality Assurance Scheme for Advocates (QASA) in what

was said about formal assessment.

Among those opposed to involvement in formal assessment, two main concerns arose. First,

twasar gued that there is an i nher eateutralarbiterlini ct bet
the adversarial court prregdaetsosr,y aonrd dainsyc ikp Inidn aorfy ¢
To express views on the quality of a particular advocate, said one interviewee, woul d be 61 |
start of a slippery gkbpeeg 1t ofgad3tAmaheraeepadge
commented:

&rom my part, | cannot see that the judge, where there is an adversarial system,
should be responsible for policing advocacy. That's not the judge's role. The judge's
role is to listen to the arguments of the advocates and to ensure that there's a fair
tiald6 [ §C20

The second major concern relating to formal assessment focused on the potential
repercussions of a judgeo6s magidearviewee poatpdoutai s al of
that theserepercussi ons coul d include an i mpact on an ind
that could leave judges 1 as they would not be carrying out the assessment as part of their

judicial functioni open t o j udi ci allthinkehisiisehe biggésteprolblesindvihd : 6

asking the judiciary to be involved in regulatory matters, because it exposes us to a potential

claim by an i ndlinitdhuiad 6d d yC Ca&2rnldudge,g e &n ysaan ed vamnaoo t rheel
an appraisal is at risk of their appraisal itself being appraiseddé [ C @ @& hlso suggested

that judicial apprai sal s c catds,enwhichrjuelgesrelyn t he G6gooc
[CC18]. In the view of another, accountability is the key issue:

Accountability is going hgdnaboen, doesatbeconedi f f i cu
di sclosabl e? Are you able to speak freely if
to see it? What are the implications if you give someone not such a good reference

or whatever? Ultimately, will they be able to sue you? Will there be a system of

30The interviewees were not explicitly asked whether the judiciary should undertake formal assessment of
advocates, but rather were asked (more generally) about whether the judiciary have a role in ensuring the
quality of advocacy. Consequently, ndtthk interviewees spoke about the same specific issues in discussing
the judicial role.
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complaint? |Ités going to bring the whole syst
unmanageable. 6 [ CC2 8]

Other concerns raised about formal assessment were that judges might not have the skills or

knowledge required to do this well, or simply that they are already over-b ur d e ne d: 61 thi
€ judiciary have fartoomuchpiled upon t hem at t]hOsejudgerargued 6 [ CCO 4
that a system of judicial appraisal might produce more timid, rather than better, advocacy:

& 'ou want your advocate to be independent and fearless. Not rude, but to certainly

stand up when they need t o aifoddoinglseeand t heyobve ¢
saying, o6Judge, I dondt agree with you, o6 or,

wrong. o6 | f they were to think that they were

and that that somehow may later have an impact on the work they get or their

accreditation, | think that would be very unhealthy. 6 []J]CC3 8

On the other hand, among the interviewees who were supportive of the idea of formal
assessment by judges, there was some impatience with the hesitancy of their colleagues:

dknowsome judges who are really uncomfortable &
asjudges.Wecanas sess, you kmoWJ[CCI3t36s f i ne

@his is where | disagree, | suspect fundamentally, with the majority of my colleagues.
€The judiciary we reabom eassifying and jodgifga@dvocatds |
who appearedinfront of t hem b e cVielissall verp @avikwarsl.d judde

them as X, they then appear in frontof me amonth| at er , it is Myll very
view is they just need to get over it because nobody is going to put the funding in
place for é independent assessment. .. Theref

the judiciary have just got to front up and, it seems to me, take thisonboard. 6 HB]CC4

5.3.2 Informal feedback by judiciary

At least two-thirds of the interviewees spoke in positive terms i and some at considerable
length, and with particular emphasis 1 about the role that judges can play in providing

informal feedback to advocates.?! Among these interviewees, a few felt that any such input
from judges should be careful and limited. None of the interviewees stated explicitly that
judges should not provide any type of informal feedback, although one of the more cautious
julges emphasi sed: O Trhtiesn ian dholtdenk BMOJt€Cd 4t e ac h

By its nature, informal feedback can take various forms, as was clear fromthej udge s 6
accounts of how they seek to influence or guide the advocates they see in court. One of the

31 As with the issue of a judicial role in formal assessment of advocacy, the question of informal judicial input
did not arise in all the interviews as the judges &eapt specifically asked for their views on this.
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