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26.

27.

28.

29.

ANNEX A (%)

Part 1 - Public

Item 13 — Any Other Business

None.

Item 14 — Date of next meeting
Thursday 28 September 2017.

Item 15 — Private Session
The following motion, proposed by the Chair and duly seconded, was

agreed:

That the BSB will go into private session to consider the next items of
business:

(1) Approval of Part 2 (private) minutes — 22 June 2017

(2) Matters arising

(3) Action points and progress — Part 2

(4) Determining risk appetite

(5) Independent regulatory decision making at the Bar Standards Board
(6) Future Bar Training: Autumn 2017 FBT consultation — Pupillage
(7)  Future Bar Training: Research for Publication

(8) Update on Professional Indemnity Insurance (PII) Project

(9)  Quality Assurance / maintaining standards at the Bar

(10) Regulatory Standards Framework — BSB self-assessment

(11) Any other private business

(12) Review of the Board meeting in terms of conduct and outcomes.

The meeting finished at 5.15 pm.
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BSB — List of Part 1 Actions

28 September 2017
(This includes a summary of all actions from the previous meetings)

ANNEX B
Part 1 - Public

Min ref Action required Person(s) Date of action | Progress report
responsible | required Date Summary of update
10 amend and then publish the Annual | Wilf White immediate 01/08/17 | Completed — published on website
(27 Jul 17) - Report
Annual Report
14 amend and then publish the Sara Jagger | immediate 01/08/17 | Completed — published on website
(27 Jul 17) — Enforcement Annual Report 2016-
Enforcement 17
Report
23b draft an MoU with CILEx and the Ewen before 26 Oct | 20/09/17 | In hand — a joint approach has been made with
(27 Jul 17) — ATE FCA on regulatory arrangements Macloed / 2017 CILEX regulation to the FCA
insurance for ATE insurance Joseph
Bailey
23c issue regulatory guidance on ATE | Ewen before end 20/09/17 | In hand — we are awaiting comments from the
(27 Jul 17) — ATE insurance subject to further Macloed / Sept 2017 relevant Apex member and we want to discuss the
insurance discussions with the APEX Joseph guidance with the Bar Council before publication
member concerned and taking Bailey
account of the need to ensure that
barristers are aware of the potential
risks involved
17b publish the Research Strategy on Corrine immediate 21/09/17 | In hand — the Strategy has now been designed and
(22 Jun 17) - the BSB website Charles is awaiting a foreword. Publication imminent (w/b
Research Strategy 25/9 or sooner).
17/7/17 In hand — the Strategy is being designed and will be
published w/b 24/7.
16a amend rule rC110.3.k concerning Ewen by end Oct 20/09/17 | Completed — LSB approval has been received and
(25 May 17) — parental leave and issue a press Macleod / 2017 the rule will be published with the next Handbook
Policy on parental | release Wilf White update in early November
leave
18/07/17 | In hand — we have received feedback from the LSB
on a draft application and will submit the formal
application shortly
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BSB — List of Part 1 Actions

28 September 2017
(This includes a summary of all actions from the previous meetings)

ANNEX B
Part 1 - Public

Min ref

Action required

Person(s)
responsible

Date of action
required

Progress report

Date

Summary of update

09/06/17

In hand — a draft application has been prepared to
be shared with the LSB

2l1a

(23 Mar 17) —
Collection of
practice area
information

consult on changing the BSB’s
authorisation rules to require
barristers to disclose their areas of
practice and the proportion of work
undertake in each practice area

Ewen
Macleod

by end Oct
2017

20/09/17

12/06/17

16/05/17

Completed — outcome of consultation on Board
agenda for September

In hand — published w/c 12 June

In hand — consultation being drafted, to be published
by June

21b

(26 Jan 17) —
section 69 order to
extend BSB’s
powers

discuss detailed drafting points of
the s69 order with the MoJ and the
LSB before finalising it, in particular
around intervention and disciplinary
powers

Ewen
Macleod

before end
February 2017

20/09/17

18/07/17

16/05/17

15/03/17

15/02/17

Completed — Final version of order agreed with
LSB.

Ongoing — current expectation is that order will be
laid in Parliament during Autumn 17, coming into
force April 18

Ongoing — wording of order agreed with MoJ.
Progress delayed by election and will be dependent
on Parliamentary time being available later in the
year. At this stage, we have done all we can to
progress.

Ongoing - Feedback given to MoJ lawyers. We
have identified a need to get some external advice
which we are seeking urgently.

In hand — discussion held. MoJ lawyers have come
back with advice and request for further instructions.
We are currently considering the points raised, will
update Board in due course.
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BSB — List of Part 1 Actions

28 September 2017
(This includes a summary of all actions from the previous meetings)

ANNEX B
Part 1 - Public

Min ref Action required Person(s) Date of action | Progress report
responsible | required Date Summary of update
15b draft a rule change to amend the Ewen by end Jan 17 | 20/09/17 | Ongoing — application being finalised
(27 Oct 16) — scope of in-house employed Macleod
definition of practice subject to further 09/06/17 | Ongoing — additional guidance being produced to
“‘employed barrister | information discussions with support final application to the LSB
(non-authorised stakeholders and the establishment
body)” of a Task Completion Group to 16/05/17 | Ongoing — currently updating application in the light
agree associated guidance of LSB comments
15/03/17 | Ongoing — draft application due to be submitted to
LSB by end March
15/02/17 | Ongoing — awaiting meeting with BACFI
17/01/17 | In hand — have had useful discussion with the Bar
Council on drafting practicalities. To share with
BACFI before finalising.
21b seek a rule change to require Rob Wall by 31 Jul 15 20/09/17 | In hand — Board being asked to make a decision at
(23 July 15) — single person entities to obtain their the September meeting
insurance for single | primary layer of professional
person entities indemnity insurance from the BMIF 18/07/17 | Ongoing — update elsewhere on agenda 27 July
16/05/17 | Ongoing — TCG set up with Board and APEX
members in June. Revised deadline for Board
decision is September 17.
15/02/17 | Ongoing — Meeting with APEX members to discuss
next steps on 21/02/17. Meeting between BSB and
BMIF boards scheduled for 05/04/17
16/11/16 | On track — oral update on Part 2 agenda
BSB 280917
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BSB — List of Part 1 Actions

28 September 2017
(This includes a summary of all actions from the previous meetings)

ANNEX B
Part 1 - Public

Min ref Action required Person(s) Date of action | Progress report
responsible | required Date Summary of update

20/10/16 | For discussion - see Board paper BSB 080 (16) —
item 6 on the Part 2 agenda

20/09/16 | On track — economic analysis now complete. This
will be considered by a Task Completion Group on
22/09 and presented to the board in October.
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ANNEX C
Part 1 — Public
Forward Agendas

Thursday 26 Oct 2017

Rule change application (practice area information including money laundering and youth courts)
Positive Action plan to address underrepresentation at Board level

Standard of Proof — response to consultation

Public and Licensed Access Review — consultation paper report and rule change

Quiality Assurance of Advocacy

Review of disciplinary tribunal services

Regulatory Operations Programme update

Thursday 23 Nov 2017

e Education and Training Committee Annual Report

e PRP Report: includes the BSB Q2 Performance Report (includes Business Plan update, KPls,
Management Accounts, SLAS)

Action Plan to reduce discrimination and barriers to retention/progression for Women at the bar
Corporate Risk Register

IDMB update on progress

Entity Regulation Review

Statutory Interventions — operational readiness

Scheme of Delegations

Regulatory risk (including relevant illustrative case studies based on risk appetite)

Thursday 7 Dec 2017 (Board Away Day)
e Draft Authorisation Framework (FBT)

Thursday 25 Jan 2018
¢ Final Report on PII Project
e Regulatory Operations Programme including IDMB - Consultation Approval

Thursday 22 Feb 2018

e PRP Report: includes the BSB Q3 Performance Report (includes Business Plan update, KPls,
Management Accounts, SLAS)

o Draft BSB Business Plan for 2018-19

e Corporate Risk Register

Thursday 22 Mar 2018

e BSB Business Plan for 2018-19

e FBT: response to consultation and policy decisions
e Authorisations Governance update

e Scope of Practice proposals

BSB 280917
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Annex A to BSB Paper 061 (17)
Part 1 — Public

Future Bar Training: Shaping the education and training requirements for prospective barristers

pupillage. We briefly discuss the issues here, but do not ask any specific
guestions on this topic at this stage.

In the final section of Part Il of this consultation paper, we attach [Annex 1] a draft
of the Authorisation Framework, which is intended to provide training providers of
vocational and work-based components with guidance about what we will consider
when they seek our approval for their new training proposals and therefore will allow
them to develop appropriate training routes. We ask a number of questions about the
drafting used in this version of the Authorisation Framework. In particular, we seek
views on whether or not our definitions of “flexibility”, “accessibility”, “affordability”
and “high-standards” are clear and whether we have identified correctly the
mandatory indicators of compliance for each of these principles.

Part IV of this consultation paper asks you to consider our proposal to maintain a
series of exemptions for transferring qualified lawyers under any new set of rules
made as a result of our FBT programme. Our proposal to maintain a system of
exemptions broadly follows the system of exemptions applied for by transferring
lawyers under the current regime.

In Part V, we explain the need for and the likely impact of transitional arrangements
to give certainty to both students and providers of education and training for a
defined period.

The deadline for responding to this consultation is 5 January 2018. For more
information about how to respond please refer to Part VI of this consultation paper.

Once this consultation has closed, we will consider the responses in the light of our
regulatory objectives and the key policy principles we have set for FBT. We will then
develop a new set of rules, on which we will consult in 2018. That consultation will be
shorter and will focus simply on whether the rules effectively implement our agreed
policy positions. We expect the new rules to come into effect in January 2019.
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Annex A to BSB Paper 061 (17)
Part 1 — Public

Future Bar Training: Shaping the education and training requirements for prospective barristers

Part I: Introduction

About the BSB and what we do

1.

The Bar Standards Board is the regulator of barristers in England and Wales. We are
also responsible for setting the education and training requirements for those who
wish to practise as barristers.

In exercising our regulatory functions we must act in a way that is compatible with
our regulatory objectives and which we consider most appropriate for the purposes
of meeting those objectives. These are:

e protecting and promoting the public interest;

e supporting the constitutional principle of the rule of law;

e improving access to justice;

e protecting and promoting the interests of consumers;

e promoting competition in the provision of legal services;

e encouraging an independent, strong, diverse and effective legal profession;
e increasing public understanding of citizens’ legal rights and duties; and

e promoting and maintaining adherence to the professional principles.

In addition to the regulatory objectives, we have adopted two principles of good
regulatory practice, which are set out by the Legal Services Board in its regulatory
standards framework:

e outcomes focused regulation; and
e risk and evidence based regulation.

We must also have regard to the principles under which activities should be
transparent, accountable, proportionate, consistent, and targeted only at cases
where action is needed, in addition to any other principle appearing to us to
represent best regulatory practice.

The primary source of our regulatory arrangements is the BSB Handbook, which
incorporates the Code of Conduct and the Bar Training Rules.

The BSB’s role in education and training

6.

The education and training of barristers is obviously very important because
barristers play a vital role in the administration of justice. They must demonstrate a
high standard of professional practice to justify the trust placed in them by the public
and other professionals.

BSB 280917

32



Annex A to BSB Paper 061 (17)
Part 1 — Public

Future Bar Training: Shaping the education and training requirements for prospective barristers

Currently, prospective barristers train under a single, BSB-prescribed route involving
higher education institutions and providers of professional training. The Inns of Court
also play an important role in a barrister’s career; they alone confer the title of
barrister and they provide the advocacy training during the professional stage of
training. If students have satisfied our requirements, we authorise them to practise
as regulated professionals.

In addition to the regulatory framework in which we operate, the Legal Services
Board (LSB) has published statutory guidance specific to legal education and
training for relevant regulators to which we must adhere.

The Future Bar Training Programme

9.

The FBT programme was launched in 2014 to focus on:

e how training should be regulated to best meet the needs of professional
practice;

e ensuring that regulatory requirements do not restrict access to the Bar;

e ensuring that the requirements for education and training are targeted on the
desired outcomes and are proportionate; and

e maintaining the standards which must be met at the point where someone is
authorised to practise.

Our FBT consultations

10.

11.

12.

Over the last few years, the BSB has conducted extensive research and public
consultation to examine the ways in which students currently train for the Bar and to
consider what reforms to the system should be made, to ensure that it better meets
the four key principles of:

e encouraging greater flexibility — so that the training system enables
innovation in how education and training is delivered;

e improving accessibility — so that the best candidates can train as barristers
and that the Bar as a whole will better reflect the communities it serves;

e improving upon affordability — to bring down the cost of studying to
students; and

e sustaining high standards — to ensure that any new training pathway
maintains or enhances current standards.

These principles were identified through our earlier (2015) consultation looking at
issues across the three stages of education and training in the current system.

Last year, we consulted on three very different regulatory approaches to how training
might be delivered in the future. In March 2017, the BSB Board decided that it will
authorise a limited number of new training routes for prospective students to qualify

BSB 280917
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Annex A to BSB Paper 061 (17)
Part 1 — Public

Future Bar Training: Shaping the education and training requirements for prospective barristers

as barristers. The future system for training for the Bar will retain the three
components of training that have proved successful in the past: academic, vocational
and work-based?.

In addition to the guiding principles set out above, we have settled on the following
points of policy, which will be common to any pathway we consider as part of the
authorisation process.

R/

% A general expectation that the Bar will remain a graduate profession and
entrants will normally meet the minimum degree classification of 2:2.

% Students will need to pass an aptitude test and BSB centralised
assessments.

% We should reduce to a minimum our regulatory involvement in academic
legal education (ie the current ‘Qualifying Law Degree’ or Graduate
Diploma in Law).

% We should continue to pursue as much of a common agenda with other
legal regulators, and the SRA in particular, as can be achieved in pursuit of
our principles.

% During any transitional period between our decision on future pathways in
March 2017 and the new rules coming into force in 2019, specific reforms
to the current education and training arrangements (as agreed with those
involved) will continue.

A full list of our closed FBT consultations can be found on our website.

About this consultation

15.

16.

To get to the point where we can implement the approach agreed by the Board
earlier this year, we need to consider — from first principles — all other requirements
which form our regulatory arrangements, including those which are performed by
third parties, such as the Inns of Court or Circuits.

This consultation seeks views on a number of policy proposals in order to inform the
development of a new set of regulations needed to implement our future approach.
Once we have agreed the policy proposals from this consultation, we will consult on
a new rules framework in 2018 ahead of our new rules coming into effect in 2019.
The consultation on draft rules will be much shorter and more targeted, focusing only
on whether the new rules deliver our policy objectives, as decided following this
consultation.

1 Our current rules specify a professional stage of training, which is to be carried out in a work-based
environment. Most providers of work-based learning are chambers or other legal service providers
who offer pupillage to fulfil this requirement. Although pupillage will continue to be the main form of
this training, others may be allowed in the future if they can meet the same outcomes.
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Future Bar Training: Shaping the education and training requirements for prospective barristers

In Part Il of this consultation, we set out the broad policy context for the consultation
highlighting the scope of reforms, the impact of decisions already taken on the three
stages of training and the need to develop a framework for authorising proposals for
training. We will also discuss the need to develop a new set of rules (to be approved
by the LSB) and any transitional arrangements for implementing the new rules.

In Part Ill, we consider the policy proposals relating to our proposed new rules.
These are:

e the role of the Inns of Court in barrister training;
e future arrangements for work-based learning; and
e the development of an Authorisation Framework.

In this Part we present a number of proposals in pursuit of our regulatory objectives
and stated principles. We have not set out firm stances on any particular policy
matter and seek views for consideration by the BSB Board following the
consultation’s closure.

Last year, we committed ourselves to working with other legal services regulators
and the SRA in particular, to align education and training requirements, where it is
appropriate and proportionate to do so. We will continue to work with other
regulators, particularly as we develop the Authorisation Framework and set out new
rules for transferring qualified lawyers.

In Part IV, we present our proposal to maintain a series of exemptions for
transferring qualified lawyers under the new set of rules that may arise as a result of
the various changes to the training and qualification system.

In Part V, we explain the need for and the likely impact of transitional arrangements
to give certainty to both students and providers of education and training for defined
period.

Information on how you can respond to this consultation and our engagement
activities can be found in Part VI.

we will use this consultation

In addition to responding to this consultation, we will be arranging a number of other
opportunities for you to provide insight and feedback on the issues raised in the
consultation — these will be made available on our website. Once we have heard
people’s views, we will evaluate these in relation to our statutory obligations and the
other aims we have identified.

We expect the Board to be asked to approve recommendations on policy matters in
the spring of 2018. We will then publish a separate consultation on new Handbook
rules to bring the reform programme into force.

We anticipate that the earliest a new system of education and training for barristers
could begin to be implemented would be from 2019 onwards.
BSB 280917
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Bar Standards Board
Authorisation Framework for the
Approval of Education and Training
Organisations

(DRAFT 9.2, 20 September 2017)
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PREAMBLE AND INTRODUCTION

PREAMBLE

1.

2.

As the regulator of the Bar in England and Wales, the Bar Standards Board (BSB),
regulates barristers and specialised legal services businesses in the public interest. Our
responsibilities include setting the education and training requirements for becoming a
barrister and setting continuing education and training requirements to ensure that
barristers’ skills are maintained throughout their career. Our work is governed by The
Legal Services Act 2007 as well as a number of other statutes, notably the Equality Act
2010.

We are conducting a programme of regulatory change, Future Bar Training, focusing on
education and training for the Bar. Future Bar Training enables us to fulfil our statutory
objective of encouraging an independent, strong, diverse and effective legal profession
so that there are barristers who can meet the needs of consumers in a fast-changing
market for legal services. Future Bar Training is informed by the Legal Services Board’s
statutory guidance, Guidance on regulatory arrangements for education and training
issued under s162 Legal Services Act 2007 (04 March 2014), and their proposed
standards for assessing regulatory performance, Regulatory performance assessment
(June 2017).

INTRODUCTION

3. This Authorisation Framework prescribes the standards that organisations must meet in

order to provide education and training for the Bar, that is, to become Authorised
Education and Training Organisations (this term includes organisations formerly known
as Providers, Pupillage Training Organisations and Approved Training Organisations).
These standards embody the four principles that are the foundation of training for the
Bar: Flexibility; Accessibility; Affordability and High Standards.! Compliance with the
indicators set-out under each of the four principles will demonstrate meeting the required
standards.?

Education and training for the Bar must prepare prospective barristers to satisfy the
requirements of the Professional Statement for Barristers incorporating the Threshold
Standard and Competences September 2016 (Professional Statement (September
2016)), which prescribes the knowledge, skills and attributes that all barristers will have
on ‘day one’ of practice. Competences are defined for each knowledge, skill and
attribute. Barristers should demonstrate all Competences in order to evidence that they
have the specified knowledge, skills and attributes. The Threshold Standard describes
the minimum standard to which the competences should be performed on ‘day one’ of
practice.® The Authorisation Framework ensures that Authorised Education and Training
Organisations enable prospective barristers to acquire the necessary knowledge, skills

1 The four criteria set out in the BSB Policy Statement on Bar Training 23/03/17

2 Legal Services Board, Annex A, Regulatory performance assessment 2017, Regulatory performance standard
Al (consultation closes 25/09/17)

3 Legal Services Board, Annex A, Regulatory performance assessment 2017, Regulatory performance standard
A2 (consultation closes 25/09/17)
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and attributes and demonstrate the Competences to at least the Threshold Standard.*

5. The Authorisation Framework encourages Authorised Education and Training
Organisations to innovate and compete in developing and adapting their provision as
new challenges and opportunities arise. The Authorisation Framework is outcomes
focused, evidence based, transparent, risk based and consumer focused. We will use a
range of regulatory tools proactively and reactively in the application of the Authorisation
Framework.®

4 Legal Services Board, Annex A, Regulatory performance assessment 2017, Regulatory performance standard
A3 (consultation closes 25/09/17)

5 Legal Services Board, Annex A, Regulatory performance assessment 2017, Regulatory performance standard
S1 (consultation closes 25/09/17)
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COMPONENTS AND PATHWAYS

6. There were previously three distinct stages of education and training for the Bar:

Academic Stage - satisfied by completion of a Qualifying Law Degree (QLD) or a non-
law degree plus the Common Professional Examination (CPE) or Graduate Diploma in
Law (GDL);

followed by
Vocational Stage - satisfied by completion of the Bar Professional Training Course
(BPTC) and the Inns pre-Call requirements as set out in the BSB‘Handbook Part 4;

followed by
Professional Stage — satisfied by pupillage as set out in the BSB Handbook Part 4.

7. The advantages of the three stages of education and training have been retained in the
Authorisation Framework through the continuingrequirement to have them as
components (rather than sequential stages) of more flexible pathways to qualification.
The three components of education and training for the Bar are -

Academic
Vocational
Work-based.

Academic component
Graduate education enabling prospective barristers to demonstrate (as a minimum) the
Competences set outin of the Professional Statement (September 2016), as follows -

“1.2 Have a knowledge and-understanding of the key concepts and principles of
public and private law.

They will have a good understanding of the general principles of law underpinning
the legal system of England and Wales, including the implications of EU law, and be
able to apply this as necessary.

Barristers should:

a) Be able to recall and comprehend and accurately apply to factual situations the
principles of law and rules of procedure and practice specified by the Bar Standards
Board.

b) Be able to' keep up to date with significant changes to these principles and rules.”

The principles of law and rules of procedure and practice referred to above are still to be
specified by us.®

The academic component will be satisfied by a law degree or a non-law degree plus
further graduate/postgraduate study that covers the requirements in Competence 1.2
above.

6 The new statement specifying the principles of law and rules of procedure and practice will replace the ‘Joint
Statement 1999 issued by the Law Society and the General Council of the Bar on the Completion of the Initial or
Academic Stage of Training by obtaining an undergraduate degree’, which states the current requirements -
https://www.sra.org.uk/students/academic-stage-joint-statement-bsb-law-society.page.)

JSC_CWJ_200917 4
BSB 280917

92



Annex 1 to Annex A of BSB Paper 061 (17)
Part 1 — Public
COMPONENTS AND PATHWAYS

We do not regulate the content of undergraduate degrees and we expect a Higher
Education Institution (HEI) or body with degree awarding powers to do so independently
of us within the framework of the relevant competent bodies for HEI quality assurance
and regulation.

Vocational component

Education and training preparing prospective barristers to work in the legal profession
and demonstrate (as a minimum) the Competences as set out in [this will refer to a
document setting out the Competences expected to be acquired in the vocational
component].

Work-based component

Pupillage’ or other forms of training providing real life legal work experiences under
supervision where prospective barristers can build on prior learning and experience in
order to demonstrate the Competences set out in [this will refer to a document setting
out the Competences expected to be acquired in the work-based component].

Successful completion of the above components will enable a prospective barrister to
acquire the knowledge, skills and attributes required by the Professional Statement
(September 2016) and, subject to relevant administrative processes, be authorised to
practise.

8. The three components may be attained by means of different pathways. There are four
approved training pathways:

8.1. Three step pathway - academic, followed by vocational, followed by work-

Point®fE
’

based components;

Vocational®
assessment

Academicl
assessment

Work-based@
assessment

7 BSB Policy Statement on Bar Training 23/03/17 paragraph 34 states that FBT “would not require substantive
changes to the current arrangements for pupillage”.
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8.2. Four step pathway - academic component, followed by vocational component
in two parts, followed by work-based component;

Point®f
authorisation

Academic Vocational@ Vocational® Work-based?
assessment assessmentf assessmentf assessmentf

8.3. Integrated academic and vocational pathway - combined academic and
vocational components followed by work-based component;

Point®f
g > ’

Academicl Vocational® Work-based?
assessment assessment assessment

8.4. Apprenticeship pathway - comhbined academic, vocational and work-based
components.® Authorised Education and Training Organisations are invited to
propose their own structure for an apprenticeship pathway.

We may be prepared to approve further training pathways in the future.

9. The three components of education and training for the Bar must satisfy four core
principles:
Flexibility
Accessibility
Affordability, and
High Standards.

10. In the section ‘The Four Principles — What they mean’, we provide a comprehensive
explanation of each principle. The four principles have equal weight and are inter-
related. Authorised Education and Training Organisations are expected to demonstrate
that they have complied with the indicators listed under each of the four principles in
developing education and training for the Bar. Where they identify a possible tension
between the principles, Authorised Education and Training Organisations will need to

8 BSB Policy Statement on Bar Training 23/03/17, paragraph 31, Higher Apprenticeship Model
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provide a rationale as to how they have achieved an acceptable balance between the
principles.

In the section ‘The Four Principles — What the BSB wants to see — Indicators’, we set out
what we require from Authorised Education and Training Organisations in order to
demonstrate that they satisfy the four principles and meet our standards for
authorisation. Indicators of compliance are designated as either mandatory or
recommended. In deciding what is mandatory and what is recommended we have taken
into account our statutory objective of encouraging an independent, strong, diverse and
effective legal profession so that there are barristers who can meet the needs of
consumers in a fast-changing market for legal services as well as other statutory
requirements and agreed regulatory policy objectives.

Authorised Education and Training Organisations have responsibility for the components
of the approved training pathways that they are authorised to provide. Where education
and training is provided in collaboration or consortium with other organisations, we will
require the Authorised Education and Training Organisations to have adequate
governance arrangements in place to reflect that responsibility.
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AUTHORISATION, RE-AUTHORISATION AND MONITORING

13.

14.

15.

16.

17.

18.

19.

Pupillage Training Organisations and Approved Training Organisations will be subject to
transitional arrangements for re-accreditation. Following the transitional period these
organisations will have to meet the standards in this Authorisation Framework to provide
education and training for the Bar. [Subject to consultation].

Prospective Authorised Education and Training Organisations will be expected to submit
a proposal setting out the components/approved training pathways they wish to provide.
In order to show that they meet the standards in this Authorisation Framework, they must
provide clear evidence of how they meet the mandatory indicators and explain which of
the recommended indicators they comply with and how. We will set out against each
indicator examples of the types of evidence that could be provided by the Authorised
Education and Training Organisation, or used by us, to assess whether the organisation
is compliant. The Authorisation Framework will be applied proportionately.

Authorisation will last for a defined period after which re-authorisation will be required.

We will set out separately -

e the process for developing and making the authorisation submission (a template
will be provided);

o the process for re-authorisation;

o what the authorisation/re-authorisation process consists of and how much it
costs;

¢ how the authorisation/re-authorisation decision is made and by whom and to
what timescale; and

e what routes of appeal are available in the event of a refusal of authorisation/re-
authorisation.

We will conduct the process and manage appeals fairly, efficiently and
transparently.®

Authorised Education and Training Organisations will be monitored by us to ensure that
they continue to satisfy the four principles and meet our standards and, where they do
not, steps will be taken to remedy this.!® We will set out separately the monitoring
process.

Arrangements for transferring lawyers (for example, qualified solicitors, qualified lawyers
from other countries and legal academics) are subject to consultation. Organisations
providing education and training for transferring lawyers will have to meet the standards
in this Authorisation Framework.

To ensure that Authorised Education and Training Organisations, prospective barristers,
practising barristers and consumers have the opportunity to benefit from the learning and

9 Legal Services Board, Annex A, Regulatory performance assessment 2017, Regulatory performance standard
A4 (consultation closes 25/09/17)

10| egal Services Board, Annex A, Regulatory performance assessment 2017, Regulatory performance standard
S2 (consultation closes 25/09/17)
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good practice identified by the authorisation and monitoring process we will publish a
register, reports, other communications and information, sharing examples of good
practice and discussing where improvements can be made.!

20. We will comply with the “better regulation” five principles of good regulation
(proportionality, accountability, consistency, transparency and targeting) when carrying
out the authorisation and monitoring processes.*?

11| egal Services Board, Annex A, Regulatory performance assessment 2017, Regulatory performance standard
A5 and S4 (consultation closes 25/09/17)
12 The Better Regulation Taskforce, Principles of Good Regulation (2003)
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THE FOUR PRINCIPLES — WHAT THEY MEAN

FLEXIBILITY

21. Our stated aim is “Encouraging greater flexibility - so that the training system enables
innovation in how education and training is delivered”.®* The barrister profession needs
to reflect the society it serves. By regulating for different approaches to the provision of
education and training and opening up new pathways to qualification we will give
prospective barristers choice, widen access and support our principles of Accessibility,
Affordability and High Standards.

21.1. We will also comply with the LSB statutory guidance which states -
“Providers of education and training have the flexibility to determine how to deliver
training, education and experience which meets the outcomes required”.**

21.2. We see Flexibility as having two aspects:
o Flexibility for prospective barristers, and
o Flexibility for Authorised Education and Training Organisations.

21.3. Flexibility for prospective barristers means flexible education and training.
“Flexible learning is about offering students choice in how, what, when and where
they learn; the pace, place and mode of delivery”.*°

21.4. Flexibility for Authorised Education and Training Organisations takes into
account that -
e we are a risk and evidence based regulator, and
e we are taking a lighter touch role particularly in respect of the academic
componentand concentrating “.....on matters more directly concerned
with our standards for authorisation to practise”.

21.5. Flexibility for Autharised Education and Training Organisations includes -

e the prescriptive requirements at the vocational stage in the previous
BPTC Handbook being replaced by the Authorisation Framework;

e an Authorisation Framework that encourages innovation in education and
training, for example the use of the latest technology-enhanced learning
and e-learning and the incorporation of clinical legal education;’

e an Authorisation Framework that enables any training organisation, which
is able to demonstrate compliance with the indicators listed under each of

13 BSB Policy Statement on Bar Training 23/03/17

14 Outcome 2 of the Legal Services Board: Guidance on regulatory arrangements for education and training
(March 2014)

15 Higher Education Academy https://www.heacademy.ac.uk/individuals/student-success/toolkits/flexible-
learning, accessed 05/06/17

16 FBT Consultation on the Future of Training for the Bar: Future Routes to Authorisation October 2016
paragraph 31
17 Clinical legal educations means, for example, hands-on legal experience
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the four principles, to provide a training pathway or components of a
pathway;

e reliance on established quality assurance or consumer protection
organisations or mechanisms.8

e recognition of the economics of providing education and training to
relatively small annual numbers of prospective barristers (approximately
1,500 per year).

ACCESSIBILITY

22. Our stated aim is “Improving accessibility — so that the best candidates are able to train
as barristers and that the Bar as a whole better reflects the communities it serves”.?® All
of society relies on the justice system and the rule of law. Barristers play an important
role in upholding both; some eventually become members.of the judiciary. We aim to
enable the best candidates to train as barristers, whatever their background, so that the
barrister profession will reflect the composition of society more closely. We are
committed to increasing social mobility in the profession and to enhancing its diversity in
relation to the protected characteristics enshrined in the Equality Act 2010.

22.1. To accomplish this, we comply with the LSB:statutory guidance which states -
“‘Regulators place no inappropriate direct or indirect restrictions on the numbers
entering the profession”.?°

This means that -

e we actively promote wide and fair access to training pathways;

e Wwe actively promote giving prospective barristers choice in how they
train;

e we do not place limits on the numbers undertaking Bar training,
though we dorequire Authorised Education and Training
Organisations to assure us how they will offer a quality education and
training experience;

e we expect Authorised Education and Training Organisations to adapt
to the changing needs of the legal services market so that prospective
barristers will be employable.

22.2. We encourage Authorised Education and Training Organisations to adopt (as
relevant and proportionate) the principles and practices, known as the “whole student
life-cycle” approach, of the Office for Fair Access (OFFA).?t The ethos of this
approach means that it is not sufficient to make education and training more
accessible at the point of entry. Authorised Education and Training Organisations
have a responsibility to -

18 FBT Consultation on the Future of Training for the Bar: Future Routes to Authorisation October 2016
paragraph 31

19 BSB Policy Statement on Bar Training 23/03/17

20 Outcome 5 of the Legal Services Board: Guidance on regulatory arrangements for education and training
(March 2014)

21 OFFA safeguards and promotes fair access to higher education by approving and monitoring access
agreements. Office for Students (OfS), once fully operational in April 2018, will replace OFFA and HEFCE,
https://www.gov.uk/government/news/chief-executive-of-new-office-for-students-announced
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remove barriers to entry for those who are currently under-represented
within the Bar;

support prospective barristers to complete their education and training
and to achieve the best outcome that they are capable of, with the
objective of enabling them to demonstrate the Competences to at least
the Threshold Standard;

support prospective barristers to progress into the profession, the
workplace or further study;

be explicit about how the above responsibilities will be fulfilled in relation
to both national and international prospective barristers.

AFFORDABILITY

23. Our stated aim is “Improving upon affordability — to bring down the cost of studying to
prospective barristers”.?? English graduates have the highest student debts in the
developed world.Z The cost of Bar training is therefore a significant issue for prospective
barristers; a potential disincentive for some and a potential barrier to poorer members of
society. Reducing the cost of Bar training is a key factor in widening access to the Bar
but is only one aspect of affordability. We are committed to a broader view of improving
affordability which includes improving the prospective barrister’s prospects of success
and providing transferable knowledge, skills and attributes for those who do not
complete their Bar training or do not enter ‘day one’ practice.

23.1. Affordability is improved by re-balancing and improving the risk/benefit ratio
for prospective barristers. Risks include financial cost, time, lost opportunity and an
individual’s reputation in the event of not completing their education and training. Re-
balancing can be achieved by -

reducing the financial cost of Bar training;

providing best value for money i.e. “the most advantageous combination
of cost, quality and sustainability to meet customer requirements”;*
enhancing benefits e.g. incorporating recognised academic awards such
as master’s degrees and/or professional qualifications;

increasing transferability and/or recognition within and outside the legal
profession (nationally and internationally);

increasing the prospect of success for those who embark on Bar training;
providing clear and accessible information so that prospective barristers
understand the risks and benefits of Bar training as they apply to their
own personal circumstances.

23.2. Affordability may be enhanced by providing financial support to those who
need/deserve it. In addition to loans there are other types of financial support:®

22 BSB Policy Statement on Bar Training 23/03/17

23 Research undertaken on behalf of the Institute of Fiscal Studies. The average student debt on graduation is
£50,000 and up to £57,000 for poorer students. Higher Education funding in England: past, present and options
for the future 05 July 2017, https://www.ifs.org.uk/people/profile/668

24 finance-ni.gov.uk/articles/definition-best-value-money, accessed 05/06/17
25 See OFFA.org.uk/Quick facts for financial support in education, accessed 05/06/17
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o scholarships and bursaries — financial awards paid by HEIs, charities,
Inns of Court, professional bodies and others to prospective barristers
who meet certain criteria;

¢ fee waivers — a reduction in fees, subscriptions and other charges;

¢ ‘in-kind support’ — e.g. credit that prospective barristers can spend on in-
campus facilities, provision of court dress and/or accommaodation.

HIGH STANDARDS

24. Our stated aim is “Sustaining high standards — to ensure that any new training pathway
enhances current standards”.?® The standards expected of the profession depend upon
a high level of intellectual ability, a firm foundation of knowledge, skills and attributes and
the confidence to use them in challenging circumstances. We are committed to ensuring
that every barrister meets the standard required.

24.1. To accomplish this, we comply with the LSB statutory guidance which states -
o “Education and training requirements focus on what an individual must
know, understand and be able to do at the point of authorisation”;
e “Standards are set that find the right balance between what is required at
the point of authorisation and what can be fulfilled through ongoing
competency requirements”.?’

24.2. The Authorisation Framework ensures that Authorised Education and
Training Organisations enable prospective barristers to fulfil their potential and
develop and demonstrate the Competences to at least the Threshold Standard?
through a combination of strategic commitment, high quality education and training,
and assessment and appraisal opportunities and appropriate resources, policies and
procedures. Newly qualified barristers must achieve the Threshold Standard (the
minimum standard) but will aspire to higher standards and this should be encouraged
and supported by Authorised Education and Training Organisations.

24.3. We will assure the maintenance of high standards by continuing to require
training pathways to include BSB-controlled curriculum, tests, assessments and
guality assurance processes, which we will prescribe from time to time.

26 BSB Policy Statement on Bar Training 23/03/17

27 Outcomes 1 and 3 of the Legal Services Board: Guidance on regulatory arrangements for education and
training (March 2014)

28 Professional Statement for Barristers (incorporating the Threshold Standard and Competences) September
2016
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THE FOUR PRINCIPLES — WHAT THE BSB WANTS TO SEE -
INDICATORS

25. In order to demonstrate that they have satisfied the four principles and meet our
standards, Authorised Education and Training Organisations will need to comply with all
the mandatory indicators set out below and show that they have considered and
responded to the recommended indicators. All indicators apply to all Authorised
Education and Training Organisations, including those responsible for work-based
learning, unless otherwise stated. How the indicators apply will depend on the type of
Authorised Education and Training Organisation and which component(s) and/or
pathway they provide. The Authorisation Framework will be applied proportionately. We
may set out separately an illustration of how the Authorisation Framework will be applied
in respect of an Authorised Education and Training Organisation seeking to provide only
the work-based component in a traditional chambers and pupillage context.

The term ‘prospective barrister’ includes any person who intends to qualify as a barrister.

For each Principle, indicators are grouped under the headings - Strategic Goals and
Oversight; Education and Training; Assessment and Appraisal.

FLEXIBILITY

Strategic Goals and Oversight

26. MANDATORY
26.1. A strategic approach.to the planning and delivery of the component(s) and/or
the training pathways provided that will enhance flexibility for prospective barristers.

26.2. Systems and structures supporting flexibility as appropriate to the
component(s) and/or pathway provided. This includes - administrative, financial and
other support systems; policies, regulations and procedures; technology-enhanced
learning and e-learning infrastructures.

27. RECOMMENDED

27.1. Collaboration with other organisations to facilitate work-based and work-place
learning.

Education and Training

28. MANDATORY
28.1. An education and training programme that is appropriate for the component
(academic, vocational or work-based) and enables prospective barristers to develop
and demonstrate the Competences.
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28.2. Education and training modes (for example full-time or part-time) and pace of
delivery that are suitable to the needs of prospective barristers and matched to the
education and training programme.

28.3. A variety of learning, teaching and training methods, practices and
approaches that are appropriate for the mode and pace of delivery, support the
prospective barrister to develop and demonstrate the Competences and allow for
varied learning styles and preferences.

28.4. Clear, accessible information about the component(s) being provided and its
place within the training pathway that enables prospective barristers easily to
navigate their own route to qualification.

28.5. Timely provision of clear, accessible information for prospective barristers as
to how, what, when and where they may learn and the pace, place and mode of
delivery.

28.6. Flexibility within the work-based component that supports equality and
diversity and takes into account prospective barristers’personal circumstances, for
example by the provision of part-time work-based training and work-based training
consistent with the taking of parental leave.

RECOMMENDED

29.1. Technology-enhanced learning or e-learning to support education and
training whether learning takes place on campus, at home, in the work-place or
elsewhere.

29.2. Flexibility within.the academic.and/or vocational components that delivers
employment opportunities for prospective barristers including work-based learning,
work-place learning and flexible working, whether nationally or internationally.

29:3. Facilitation of movement of prospective barristers between Authorised
Education and Training Organisations so that they are able to continue their
education and training if and when their circumstances change.

29.4. Innovation in Bar training to better meet the needs of prospective barristers,
for example combining or splitting of components into parts. Where the vocational
component is split into two parts we will not regulate any education and training
provided in preparation for the assessment of the first part, however, provision of the
assessment itself will come within the Authorisation Framework (see also
Affordability).?

29.5. The provision of joint education and training, for example -

29 BSB Policy Statement on Bar Training 23/03/17 paragraph 23-25.

JSC_CWJ_200917 15

BSB 280917

103



Annex 1 to Annex A of BSB Paper 061 (17)
Part 1 — Public
FLEXIBILITY

e that also meets the requirements of solicitors and legal executives and other
legal and non-legal professions;*

e that enables prospective barristers to learn with others (see also
Affordability).

29.6. Flexibility within the work-based component, for example allowing prospective
barristers to train with different supervisors within a given period enabling the
prospective barrister to demonstrate Competences that might otherwise not be
acquired. [Subject to consultation.]

Assessment and Appraisal

30. MANDATORY
30.1. Assessment and appraisal methods that facilitate flexibility, support the
development and demonstration of the Competences and suit varied learning styles
and preferences, to include timing of assessment and appraisal points and variety of
types of assessment and appraisal.

30.2. An assessment and appraisal strategy that incorporates the BSB-controlled
curriculum, tests, assessments and quality assurance processes, which we will
prescribe from time to time.

30.3. A schedule of assessment and appraisal points in a calendar or academic
year that enables prospective barristers to benefit from timely results and feedback.
Feedback should allow prospective barristers to make any necessary changes to
their learning in order to improve, make decisions as to whether or not to continue
their Bar training, and allow them to progress without delay to the next component,
into the profession, the workplace or further study. Timely communication of
schedules to enable prospective barristers to plan.

31. RECOMMENDED

None currently proposed.

30 Joint education and training is likely to reduce cost, increase transferability of the qualification and encourage
new organisations to apply to become Authorised Education and Training Organisations.

JSC_CWJ_200917 16
BSB 280917

104



Annex 1 to Annex A of BSB Paper 061 (17)
Part 1 — Public
FLEXIBILITY

The BSB will also contribute to Flexibility by means of:

Considering proposals for innovative approaches to education and training and
assessment and appraisal provided that they enable prospective barristers to develop
and demonstrate the Competences.

Publication of clear and accessible information relating to the approved training pathways
to qualification.
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ACCESSIBILITY

Strategic Goals and Oversight
32. MANDATORY

32.1. Commitment to Equality and Diversity at organisational level, including a
specific strategic commitment to —
e increasing diversity at the Bar;
¢ changing the public perception of the Bar as an elitist profession, for example
through public events.

32.2. A clear strategy as to how the components(s) and/or pathway provided will be
made accessible and how prospective barristers will be able to complete their
education and training and achieve the best outcome that they are capable of,
enabling them to demonstrate the Competences to at least the Threshold Standard.

32.3. For Approved Education and Training Organisations that provide academic
and/or vocational components, the “whole student life-cycle” approach means not
simply replicating or relying on an existing institutional agreement, but producing one
at a discipline level that directly addresses the needs of prospective barristers (see
22.2).

32.4. A set of targeted policies and procedures flowing from that
strategy/agreement relating to access, retention, attainment and progression,
including -

e provision of information, guidance and advice, and outreach activities, for
example in schools and the wider community, to encourage those who are
currently under-represented at.the Bar to consider it as a career;

e admission policies promoting open and fair recruitment; aiming to address
traditional biases through flexible approaches to considering prior learning
and experience; selection processes that seek to eliminate bias around
aspects such as socio-economic background; taking into account external
constraints on international applicants such as visas and immigration;

e . how prospective barristers will be supported to enable them to engage with,
reflect on and complete their Bar training (for example feedback mechanisms,
support and mentoring);

¢ how the education and training enables prospective barristers to progress to
and from work-based learning and to the legal profession, the workplace or
further study (for example a clear indication of what Competences they will
have achieved during and on completion of each component, and what routes
are then available to them).

32.5. Periodic evaluation of this strategic approach and the effectiveness of the
policies and procedures using quantifiable measures and data analysis.
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32.6. Contribution to changing the public perception of the Bar as an elitist

profession, for example through public events and outreach activities.
33. RECOMMENDED

None currently proposed.

Education and Training

34. MANDATORY
34.1. Compliance with all relevant legal obligations, for example reasonable
adjustments to enable full participation in all aspects of education and training and
assessment and appraisal.

34.2. Sufficient and appropriate human, physical'and technological resources to
provide every prospective barrister with an equal and effective opportunity to develop
and demonstrate the Competences.®

34.3. Provision and maintenance of physical, virtual and social learning
environments that are supportive, safe, accessible and reliable for every prospective
barrister promoting dignity, courtesy.and respect in their use.*?

34.4. Prospective barristers provided with opportunities to give feedback to the
Authorised Education and Training Organisation in order to shape their and others’
learning experience.

34.5. Prospective barristers enabled to monitor their own progress and further the
development of their learning through regular opportunities for feedback and
communication.®

35. RECOMMENDED

None currently proposed.

Assessmenband Appraisal
36. MANDATORY
36.1. Communication and consistent application of assessment and appraisal

policies, regulations and procedures, including clear and accessible information
relating to how the Competences will be assessed or appraised.®*

31 See QAA Chapter B3, indicator 2
32 See QAA Chapter B3, indicator 6
33 See QAA Chapter B3, indicator 9
34 See QAA Chapter B6, indicator 2
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36.2. Communication and consistent application of policies for the recognition of
prior learning and experience, including clear and accessible information about how
any previous learning and experience may be recognised and contribute towards
fulfilling the requirements of the training pathway. Support for applicants throughout
the process of obtaining such recognition.3®

36.3. The form of assessment and appraisal must be accessible to all, through
design or reasonable adjustment.3®

37. RECOMMENDED

None currently proposed.

The BSB will also contribute to Accessibility by means of:

Demonstrating its own commitment to changing the perception of the Bar (see 32.6).

Benchmarking its accessibility policies and procedures against other professions.

35 See QAA Chapter B6, indicator 3
36 See QAA Chapter B6, indicators 8 and 10
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AFFORDABILITY

Strategic Goals and Oversight
38. MANDATORY

38.1. Education and training that enhances employability and transferability to and
from other legal professions and other professions.

38.2. Offering best value for money, enhanced benefits and high quality learning,
education and training and assessment and appraisal opportunities to prospective
barristers in line with our principle of High Standards.

38.3. Relevant and targeted policies and procedures relating to financial support
and/or remuneration that take into account our Accessibility principle.

38.4. The use of quantifiable measures to evaluate the success of these policies
and procedures.

38.5. For Approved Education and Training Organisations that provide academic
and/or vocational components, communication of clear, accessible and meaningful
information and data that enables prospective barristers (whether national or
international) to make informed decisions as to their personal risk/benefit ratio. Data
to be communicated includes -

¢ the correlation between degree classifications and levels of success;

¢ the correlation between the Bar Course Aptitude Test (BCAT) scores and
levels of success;

o fees, first attempt pass rates and success in obtaining work-based training.

38.6. For those who provide work-based training -

e communication of clear, accessible and meaningful information and data as
to the direct and indirect costs of work-based training and the likelihood of
being retained post qualification;

e meeting BSB minimum funding requirements (self-employed) or National
Minimum or Living Wage (employed). [Subject to consultation]

39. RECOMMENDED

None currently proposed.

Education and Training
40. MANDATORY

None currently proposed
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41. RECOMMENDED

41.1. Education and training that allows prospective barristers to spread the cost of
their Bar training and/or earn while they learn or limit the cost in the event that they
do not complete their Bar training.

41.2. For Approved Education and Training Organisations that provide academic
and/or vocational components, provision of education and training leading to
academic awards (including early exit awards) at postgraduate level that are
recognised outside the legal profession both nationally and internationally.
Recognised awards will be beneficial for those who decide not to.complete their Bar
training or to practise as a barrister.*’

41.3. Innovation in Bar training to better meet the needs of prospective barristers,
for example combining or splitting of components into parts. Where the vocational
component is split into two parts we will not regulate any education and training
provided in preparation for the assessment of the first part, however, provision of the
assessment itself will come within the Authorisation Framework (see also
Flexibility).>®

41.4. The provision of joint education and training, for example -
¢ that also meets the education and training requirements of solicitors and
legal executives and other legal and non-legal professions;
e that enables prospective barristers to learn with others (see also Flexibility).*

41.5. Mapping of the. Competences covered in component(s) and/or pathway to the
Solicitors Regulation Authority's Statement of solicitor competence in order to
facilitate the provision of joint education and training and assist those applying for
recognition of prior learning and experience in order to qualify as a solicitor.*°

Assessment and Appraisal

42. MANDATORY

42.1. For Approved Education and Training Organisations that provide academic
and/or vocational components, flexible and low cost assessment opportunities (both
initial assessment and resits).

43. RECOMMENDED

None currently proposed.

37 The Law Degree is widely recognised but the BPTC is not. A vocational component at Masters level may
increase financial cost but provide enhanced benefit. Evidence of enhanced benefit would be required.

38 BSB Policy Statement on Bar Training 23/03/17 paragraph 23-25.

39 Joint education and training is likely to reduce cost, increase transferability of the qualification and encourage
new organisations to apply to become Authorised Education and Training Organisations.

40 http://www.sra.org.uk/solicitors/competence-statement.page
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The BSB will also contribute to accessibility of information by means of:

Publishing comparative data acquired under 38.5 and 38.6 to enable prospective
barristers to make meaningful comparisons and calculate their personal cost/benefit ratio.
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HIGH STANDARDS

Strategic Goals and Oversight

44. MANDATORY

44.1. Authorised Education and Training Organisations will -
¢ have Degree Awarding Powers (DAP)* or be validated by a body with DAP
and/or subscribe to the Quality Assurance Agency (QAA)*?
and subscribe to Office of the Independent Adjudicator (OIA);*

or

o demonstrate how they comply with equivalent standards, requirements and
guality assurance processes as relevant and proportionate to the nature of
the organisation and prescribed by us (for example, in any future Pupillage
Handbook).*

44.2. Recruitment, selection and admission policies and procedures consistent with
the Competences to be developed and demonstrated. There should be an
appropriate balance between any entrance requirements imposed, the likelihood of
success for the prospective barrister and our principle of Accessibility.

44.3. Authorised Education and Training.Organisations will adopt the following
admission criteria to any free-standing vocational components -

e alaw degree, or a non-law degree plus further graduate/post-graduate study that
satisfies the Professional Statement (September 2016) Competence 1.2 and
classified as not less than a lower second class honours (2:2) or equivalent;

e successful completion of the Bar Course Aptitude Test (BCAT);

o verification that the prospective barrister's English language ability is a minimum
of IELTS 7.5 in each section of the test or equivalent.

444, Authorised Education and Training Organisations must take responsibility for
gualifications, identity and credentials checks and report to us any fraudulent or
dishonest activity related to entry qualifications. [Educational qualifications and fit and
proper person checks are subject to consultation.]

“1Degree Awarding Powers: All valid UK degrees are awarded by a university or other legally approved degree-
awarding body that has overall responsibility for the academic standards and quality of the qualification.
Decisions to grant degree awarding powers in the UK are made by the Privy Council based on advice from the
QAA. Authorised Education and Training Organisations will have the type(s) of degree awarding powers
(Foundation degree awarding powers (FDAP), Taught degree awarding powers (TDAP) and Research degree
awarding powers (RDAP)) appropriate to the education and training provided.

42 Quality Assurance Agency: The QAA review UK higher education providers to assess how they maintain their
academic standards.

43 Office of the Independent Adjudicator is an independent body that runs a student complaints scheme in
England and Wales. OIA membership includes FE colleges providing higher education, alternative providers and
providers of School-Centred Initial Teacher Training, as well as universities.

44 The BSB will keep abreast of “Revised operating model for quality assessment” March 2016/03 HEFCE.
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44.5. Relevant and targeted policies and procedures around access, retention,
support, attainment and progression, to include progression to and from work-based
learning and into the legal profession and recognition of prior learning and
experience in line with our principles of Accessibility and Affordability. Clear and
accessible information for prospective barristers to enable them to understand the
application of any policies and procedures that relate to them.

44.6. Effective quality assurance policies and procedures (including those which
relate to design, development, approval, monitoring, review and improvement of
components and/or education and training programmes) to ensure that prospective
barristers can develop and demonstrate the Competences to the Threshold
Standard.

44.7. Mapping of the Competences covered in component(s) and/or pathway to the
Professional Statement (September 2016).

45. RECOMMENDED

None currently proposed.

Education and Training and Assessment and Appraisal

46. MANDATORY
46.1. Education and training programmes; assessment and appraisal opportunities,
resources (human, physical, technalogical, financial and intellectual), policies and
procedures that underpin and reflect the Professional Statement (September 2016)
and incorporate.the BSB-controlled curriculum, tests, assessments and quality
assurance processes which we will prescribe from time to time.

46.2. Providing education and training and assessment and appraisal at the
appropriate graduate/postgraduate/professional standard.

46.3. An organisational culture that promotes high quality education and training
and high standards of performance and professionalism on the part of prospective
barristers. Academic misconduct must be reported to us.

46.4. Consistently applying appropriate internal and external quality assurance
(e.g. pupillage committee; external examiners).

46.5. Support to enable prospective barristers to fulfil their potential in developing
and demonstrating the Competences to the Threshold Standard.

46.6. Fair, timely and objective assessment and appraisal methods and
opportunities.

46.7. Providing opportunities for prospective barristers to engage with their
education and training and assessment and appraisal through feedback (formal and
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informal), including appeals, complaints, grievance policies and procedures.

47. RECOMMENDED

None currently proposed.

BSB will also regulate for High Standards by means of:

BSB-controlled curriculum, tests and assessments of Competences in high risk areas for
the profession and to the public.

Consistently applied external quality assurance processes (eg BSB external examiners,
monitoring of Authorised Education and Training Organisations).

Oversight of Authorised Education and Training Organisations’ assessments and
appraisals in order to deliver consistency.

Jane Chapman and
Carol Wadsworth-Jones

20 September 2017
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Summary of equality analysis

Role of the Inns

Regarding student membership of the Inns, Option A is to remove the requirement for
students to become members of Inns, and Option B is to keep the requirement.

Option A represents a small (relative to the overall cost of training) cost saving for
students, as Inn membership costs approximately £100, which may have a positive
impact on students from low socio-economic backgrounds. That, in turn, would benefit
BME students more than their white counterparts, owing to the intersectionality
between socioeconomic status and race. This saving may also be a benefit to those
with caring responsibilities, or mature students who have other significant financial
responsibilities.

However, removing the requirement to join an Inn may make it less likely that students
from lower socioeconomic backgrounds will be aware of what the Inns provide, the
availability of Inn scholarships and the wider benefits of interacting with more senior
members of the profession. This may lead to the Bar becoming less accessible to
those from lower socioeconomic backgrounds.

Quialifying sessions

The policy under consideration is whether to maintain, reduce, or remove the
requirement for student barristers to attend 12 qualifying sessions, with another
alternative being to mirror the new CPD arrangements.

The main concerns regarding equality impacts are:
a. the perceived lack of utility of the qualifying sessions given their expense;

b.  the qualifying sessions making BME students and those from lower
socioeconomic backgrounds feel uncomfortable and undermining their
confidence in their ability to succeed,;

C. the effect of the additional stress of being required to attend 12 sessions in a
year on those with mental health conditions; and

d. the inflexibility of qualifying sessions being inconvenient for mature students and
students with caring responsibilities.

However, the above concerns must be weighed against the likelihood that no longer
mandating attendance would reduce the opportunities for students to interact with
experienced barristers and the judiciary. Qualifying sessions can offer structured
networking opportunities, which can be of particular help to students who do not
otherwise have any opportunity to engage in professional networks.

Other policies

There are no equality impacts identified for: BSB oversight of students; fit and proper
person checks; or student conduct.

Future arrangements for the work-based component of training

One-to-one relationship between pupils and pupil supervisors

Removal of the requirements for pupil supervisors to be limited to one pupil and pupils
to have a named supervisor would be expected to have broadly positive impacts.

At present the pupil-to-supervisor relationship can have a determinative bearing on the
likelihood of a pupil being offered tenancy at the end of their pupillage. While this does
not directly have any equality impacts, it does open pupils to the risk of being
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supervised by someone with a bias against their characteristics (be it consciously or
unconsciously).

The above applies to those with disabilities and those with caring responsibilities,
however for these two protected characteristics the overall effect would be more
mixed. For a pupil with a disability or caring responsibilities, having a close relationship
with one specific supervisor can be beneficial as it can be easier for them to arrange
reasonable adjustments. Removal of the one-to-one relationship might make
organising such reasonable adjustments more difficult, however this risk could be
mitigated by ensuring that ATOs have appropriate reasonable adjustment policies.

Compulsory courses during pupillage

The options considered under this policy proposal are: removing the requirement for
compulsory courses during pupillage; and continuing to require the courses but no
longer mandating that they are provided by the Inns of Court and Circuits.

Removing the requirement for pupils to attend compulsory courses risks having an
indirect negative impact on women, BME pupils, and those from lower socio-economic
backgrounds.

The courses being mandatory has meant that: there are a large number of attendees
which results in economies of scale, meaning that the price of the course per head is
lower than it would otherwise be; and many chambers offer to pay for their pupils to do
the courses. Removing the requirement to attend these courses would lower
attendance, thereby raising the price per head. It would also likely stop many
chambers from offering to pay for their pupils to attend. This is most likely to negatively
affect pupils in legal aid funded chambers (owing to those chambers being most
susceptible to price fluctuations), and paying for the courses would have a larger
impact on pupils from lower socioeconomic backgrounds.

Pupillage award

The options being considered regarding the pupillage award are: to increase the award
to the National Living Wage (£13,650); and to increase the award to the Living Wage
Foundation suggested wages (£17,745 in London and £15,379 outside London).

An increase in the pupillage award to £13,650 might have a very small negative impact
on women and BME pupils. There is unlikely to be an impact on any other group.

The impact identified is due to the possibility that any increase in the cost of pupillage
to ATOs may prevent legal aid funded chambers (in which women and BME pupils are
overrepresented) from being able to afford to offer pupillage. However given how small
an increase in award this would be, this effect is unlikely to manifest in many ATOs, if
at all.

Pupillage applicants from lower socioeconomic backgrounds are not likely benefit from
an increase of the minimum award to £13,650, as the figure would still be well below a
level that would enable them to undertake minimum funded pupillages without taking
on additional debt.

An increase in the award to £17,745 and £15,379 (in and outside London respectively)
would have a large direct positive impact on pupillage applicants from lower
socioeconomic backgrounds, and therefore also benefit BME applicants due to the
intersectionality between race and socioeconomic background. This is because
increasing the award to this level would remove the financial barrier that currently
prevents many such applicants from applying to minimum funded chambers.
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There is a risk that increasing the award to the Living Wage Foundation suggested
wages might decrease the viability of some legal aid funded ATOs from offering
pupillage. There is currently no way of accurately quantifying this risk, as we have no
information about which ATOs (if any) may be forced to stop offering pupillage?. If this
risk was to manifest, it would disproportionately affect women and BME pupils as
these groups are overrepresented in legal aid funded ATOs.

Length of pupillage and probationary practising certificate

There are very few expected equality impacts from the potential changes to the length
of pupillage and the award of the probationary practising certificate.

The only identified impacts relate to mature pupils and those with caring
responsibilities. Both groups would likely benefit from shorter pupillages, and be
comparatively disadvantaged from longer pupillages. As it is not yet clear whether
pupillages would become longer or shorter (or simply differing lengths offered by
different ATOSs), a precise impact is hard to estimate.

Re-authorisation and removal of ATOs

The only identified equality impacts for this policy would be if there was a significant
cost in the re-authorisation process. If this was the case it may dissuade ATOs that are
struggling financially from undergoing the re-authorisation process. This would be
more likely to affect legal aid funded chambers, and therefore would disproportionately
impact women and BME pupil applicant as both groups are overrepresented in legal
aid funded practice areas.

If there was no significant cost associated with the re-accreditation process, then there
would be no equality impacts expected.

Authorisation framework

An equality screening form was conducted to provide an initial equality assessment for
the authorisation framework. No negative equality impacts were identified. Indeed, the
purpose of the proposed change is to remove or mitigate existing negative equality
impacts within the authorisation process.

Other policies

There are no equality impacts identified for the potential changes to pupil supervisor
training.

1 The increased cost per pupillage would be approximately £1,689.50 to £3,379 (for ATOs outside
London), and £2,872.50 to £5,745 (for ATOs in London), depending on each pupil’s earnings during
their Second Six.
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Response to the CMA Recommendations: Policy Consultation on Transparency
Standards

Status
1. For approval.
Executive Summary

2. In December 2016, the Competition and Markets Authority (CMA) published the findings
of its market study into legal services, which included a recommendation to deliver a step
change in standards of transparency across the market. At the end of June 2017, the BSB
published an action plan detailing its response to the CMA’s recommendations. This
included a commitment to issue, by the end of September, a policy consultation focused
on the CMA’s recommendation to deliver a step change in standards of transparency.

3. When referring to standards of transparency to help consumers, the CMA described this
as the information needed to help them understand the price and service they will receive,
what redress is available and the regulatory status of their provider. The overall aim is to
enable them to compare providers and improve competition in the market.

4, In its report, the CMA recommended 13 transparency measures in relation to price,
service and redress. The BSB has categorised these recommendations into 3 categories
(“very high impact”, “high impact” and “medium impact”) based on the expected benefit for
the Bar’'s consumers. As we recognise the challenges that the practising Bar will face in
adapting to any new requirements, we wish to be proportionate in our approach and
target any new requirements where they are most needed. For these reasons, the
consultation paper proposes that only the recommendations which have been categorised
as “very high impact” for consumers should be adopted as mandatory rules.

5. Where the impact is assessed as “high” or “medium” for consumers, the BSB is proposing
to issue guidance for chambers and barristers wanting to disclose this type of information
(rather than making it compulsory).

6. The CMA recommendations make clear that the CMA has prioritised Public Access work
by barristers as having the most pressing need for new minimum standards of
transparency. The consultation paper therefore proposes that any new mandatory rules in
relation to disclosure should apply to all Public Access barristers.

7. However, the BSB is also of the view that the suggested minimum disclosure
requirements should apply to barristers undertaking referral work where the client is
entitled to complain to the Legal Ombudsman (LeO).! In addition, the consultation paper
poses a question about whether the suggested minimum disclosure requirements should

1 Those clients who are able to complain to the LeO are as follows:

a) Individuals;

b) Businesses or enterprises that are micro-enterprises within the meaning of Article 1 and Article 2(1)
and (3) of the Annex to Commission Recommendation 2003/361/EC (broadly businesses or enterprises
with fewer than 10 employees and turnover or assets not exceeding €2 million);

¢) Charities with an annual income net of tax of less than £1 million;

d) Clubs, associations or organisations, the affairs of which are managed by its members or a committee
of its members, with an annual income net of tax of less than £1 million;

e) Trustees of trusts with an asset value of less than £1 million; and

f) Personal representatives or beneficiaries of the estates of persons who, before they died, had not
referred the complaint to the LeO.
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apply to referral work that is within high-risk practice areas such as immigration, crime
and family law (i.e. where clients are more likely to be vulnerable, and the types of
information disclosure being considered would be particularly beneficial). As an exception
to this, it is not proposed that the suggested minimum disclosure requirements in relation
to price should apply to barristers undertaking referral work for clients funded by the Legal
Aid Agency. This is because legal aid rates are set by the government and not subject to
competition in the same way as other legal services. However, barristers undertaking this
work would need to comply with the suggested minimum disclosure requirements in
relation to service and redress.

Furthermore, only self-employed barristers and BSB regulated entities will need to comply
with the new transparency requirements. Barristers employed in entities regulated by
other approved regulators will need to comply with the requirements of the relevant
regulator.

We have committed to issue the consultation paper by the end of September, and so we
intend to do this on Friday 29 September. The other frontline regulators will also be
publishing their consultation papers on this date. Because of the tight deadline, Board
members are invited to submit any drafting comments electronically ahead of the
Board meeting.

Recommendations

10.

The Board is asked to:

a) agree the application and scope of the proposed new transparency measures; and
b) approve for publication the draft consultation paper at Annex 1.

Background

11.

12.

13.

14.

In December 2016, the Competition and Markets Authority (CMA) published the findings
of its market study into legal services. Its recommendations fall broadly into four
categories:

delivering a step change in standards of transparency across the market;
promoting the use of independent feedback platforms;

making regulatory data more accessible; and

making better information available to assist consumers (including by reviewing the
content of the Legal Choices website).

At the end of June 2017, the BSB published an action plan detailing its response to the
CMA’s recommendations. This included a commitment to issue, by the end of September,
a policy consultation focused on the CMA’s recommendation to deliver a step change in
standards of transparency. (The BSB will address the other CMA recommendations in the
future in accordance with the action plan that it published in June).

When referring to standards of transparency to help consumers, the CMA described this
as the information needed to help them understand the price and service they will receive,
what redress is available and the regulatory status of their provider. The overall aim is to
enable them to compare providers and improve competition in the market.

The CMA required all of the legal regulators in England and Wales to work collaboratively
when implementing its recommendations in order to ensure a degree of consistency
across the market. Consequently, while the consultation paper considers how best to
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implement the CMA’s recommendation to improve transparency standards at the Bar, the
other legal regulators will simultaneously be consulting on how to do this with their own
regulated professions.

However, the focus of the BSB consultation paper is on how best to make any new
transparency measures work for the consumers of barristers’ services. The BSB’s
proposed approach recognises the wide variety of legal services provided by barristers,
the complex nature of their work and the unique ways in which barristers’ services are
engaged (in particular, the way in which many barristers are referred to consumers by
other legal service providers). The consultation paper has been developed with advice
from the APEX members for Competition and Economics, and Competition Law, and
reviewed by the CMA. It has also been informed by research involving consultation and
engagement with the profession, representative bodies and consumers. In brief, the
research focuses on (i) understanding the current issues and priorities for the profession
surrounding price and service transparency, including examples of good practice; (ii)
perceived barriers, drivers and potential risks to increasing transparency; and (iii)
consideration of ways to increase and improve transparency in ways that consumers
would find useful. The emerging findings from the research are outlined in Annex 2.

Our published action plan commits us to issue the consultation paper by the end of
September, and so we intend to do this on Friday 29 September. The other frontline
regulators will also be publishing their consultation papers on this date.

Application and Scope of Proposed New Transparency Measures

17.

18.

19.

The BSB recognises that the practising Bar is already transparent about price and service
information at the point of engagement. Indeed, Rule C22.1 of the BSB Handbook
requires barristers to confirm to clients in writing the acceptance of the instructions and
the terms and/or basis on which they will be acting, including the basis of charging. In
addition, Rule C125 requires Public Access barristers to confirm to clients in writing, and
in clear and readily understandable terms, the work which they have agreed to perform
and a number of other particulars (including the limitations of their role).

However, the CMA’s December 2016 report states that “information issues, including both
limited awareness of the sector and providers’ lack of transparency, can...lead to
consumers believing that they cannot afford legal advice and resorting to doing nothing or
resolving their issues themselves, which may not be the best option”. The CMA has
therefore identified a consumer need for legal services providers to be more transparent
about price and service information prior to the point of engagement. This will assist
consumers at an earlier point in the consumer journey, and enable them to shop around
without necessarily having to contact various legal services providers.

In its report, the CMA recommended 13 transparency measures in relation to price,
service and redress. The BSB has categorised these recommendations into 3 categories
(“very high impact”, “high impact” and “medium impact”) based on expected consumer
benefit. As we recognise the challenges that the practising Bar will face in adapting to any
new requirements, we wish to be proportionate in our approach and target any new
requirements where they are most needed. For these reasons, the consultation paper
proposes that only the recommendations which have been categorised as “very
high impact” for consumers should be adopted as mandatory rules. These
measures are:
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o Pricing and charging model (eg fixed fee, hourly rates, capped charges, conditional
fee agreement/damages-based agreement);

. Hourly fees (where charged) by grade of staff;

(Where offered) indicative fixed fees and factors that may affect these and the

circumstances where additional fees may be charged,;

A description of the services that the legal services provider provides;

Indicative timescales for completing services and factors affecting these;

Regulatory status and registration details; and

Complaints process and access to the Legal Ombudsman (LeO).

20. Where the impact is assessed as “high” or “medium” for consumers, the BSB is
proposing to issue guidance for chambers and barristers wanting to disclose this
type of information (rather than making it compulsory). However, we would still
expect barristers to use the guidance to determine what additional factors (above the
suggested minimum disclosure requirements set out in the rules) would increase
transparency and consumer understanding.

21. The CMA recommendations make it clear that the CMA has prioritised Public Access
work by barristers as having the most pressing need for new minimum standards of
disclosure. The consultation paper therefore proposes that any new mandatory rules
in relation to disclosure should apply to all Public Access barristers.

22. However, the BSB is also of the view that the suggested minimum disclosure
requirements should apply to barristers undertaking referral work where the client
is entitled to complain to the LeO.2 In addition, the consultation paper poses a
guestion about whether the suggested minimum disclosure requirements should
apply to referral work that is within high-risk practice areas such as immigration,
crime and family law (i.e. where clients are more likely to be vulnerable, and the types of
information disclosure being considered would be particularly beneficial). As an exception
to this, it is not proposed that the suggested minimum disclosure requirements
should apply to barristers undertaking referral work for clients funded by the Legal
Aid Agency. This is because legal aid rates are set by the government and not subject to
competition in the same way as other legal services.

23. Furthermore, only self-employed barristers and BSB regulated entities will need to
comply with the new transparency requirements. Barristers employed in entities
regulated by other approved regulators will need to comply with the requirements of the
relevant regulator.

24. The CMA’s report notes that transparency “generates a virtuous cycle for competition
where providers are driven by informed consumers to compete and innovate in order to
improve the value of their offering and to win custom”. It is therefore possible that the new
requirements could lead to a general culture change towards greater transparency in the

2 Those clients who are able to complain to the LeO are as follows:

a) Individuals;

b) Businesses or enterprises that are micro-enterprises within the meaning of Article 1 and Article 2(1)
and (3) of the Annex to Commission Recommendation 2003/361/EC (broadly businesses or enterprises
with fewer than 10 employees and turnover or assets not exceeding €2 million);

¢) Charities with an annual income net of tax of less than £1 million;

d) Clubs, associations or organisations, the affairs of which are managed by its members or a committee
of its members, with an annual income net of tax of less than £1 million;

e) Trustees of trusts with an asset value of less than £1 million; and

f) Personal representatives or beneficiaries of the estates of persons who, before they died, had not
referred the complaint to the LeO.
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profession, with greater transparency even in areas to which the requirements do not
apply. This would lead to greater competition in the market for barristers’ services.

Additional Measures

25.

In addition to the recommendations the CMA has identified, the BSB is of the view that
there is other information which may be beneficial to consumers. The consultation paper
therefore poses questions about whether barristers should be required to:

o Provide first-tier complaints data on their chambers’ website i.e. data on complaints
which have been made to them directly in the first instance (before they may have
been made to the LeO). The consumer benefits of providing this data must be
balanced against the risk that it could be misinterpreted;

o Use the BSB’s logo on their chambers’ or entity website. The BSB may need to
develop a digital smart badge, as logos can be fraudulently used to give credence to
fake websites; and

° If undertaking Public Access work, provide the BSB’s Guidance for Lay Clients on
their chambers’ website. This could usefully ensure that all clients have the same
basic level of understanding about Public Access, reduce the amount of information
which needs to be included in client care letters, and reduce the need for frequent
communication between barristers and Public Access clients.

Challenges and Opportunities

Hourly Rates

26.

27.

Although the BSB has categorised the publication of hourly fees (where charged) by
grade of staff as having a “very high impact” in terms of expected consumer benefit, we
recognise the inherent difficulty in requiring barristers to do so. The setting of hourly fees
is not necessarily straightforward and a number of factors may determine the rate that the
barrister chooses to set; for example, seniority, type of client, and whether the barrister is
trying to build business in a new area. In addition, it would be reasonable to expect that
barristers who operate in different chambers through associate chambers have different
rates in different regions.

The BSB is also mindful that by mandating greater transparency we do not inadvertently
have the consequence of restricting barristers from offering better rates to more socially
beneficial causes. We will therefore not mandate a specific pricing model, but expect
barristers to be transparent about the model they do use (which may not necessarily be
hourly rates) and the likely costs (whether this is calculated based on an hourly rate,
fixed/capped fee or conditional fee/damages-based agreement).

Provision of Price Information

28.

The BSB is not proposing a “one size fits all” model to implement any new disclosure
requirements. We are proposing to introduce mandatory rules in relation to the suggested
minimum disclosure requirements, but accept there may be variations in how barristers
choose to provide that information. The consultation paper discusses two options as to
how barristers might comply with the disclosure of mandatory pricing information.
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Option one is for self-employed barristers in chambers to provide individual price and
service information on their chambers’ website. They could, for example, take their three
most common types of case (i.e. cases that conform to a specific scenario) and provide
the necessary price and service information for each of them. With respect to pricing
information, this may present some competition law risks insofar as self-employed
barristers in chambers compete with each other, and greater transparency on individual
rates could potentially foster collusion. The CMA’s report did consider the risk of collusion,
but concluded that this was low (particularly given the fragmented nature of the sector).

Option two is for self-employed barristers in chambers to provide blended price and
service information on their chambers’ website. This could take the form of ranges,
indicative fees for standard work or average fees. Chambers could, for example, take the
three most common types of case for all barristers in chambers (i.e. cases that conform to
a specified scenario) and provide illustrative price and service information for each of
them based on averages of current prices. Variants of this approach would be to:

o Take the three most common types of case for barristers in chambers specialising
in particular areas of law and provide averages of current rates; or

° Take the three most common types of case for barristers in chambers with less than
five years’ practising experience, between five and ten years’ practising experience
and more than ten years’ practising experience and provide averages of current
rates.

The proposed view is that option two would be more straightforward to administer than
providing price and service information for each individual barrister (as set out in option
one). The consultation paper also provides examples of how barristers might use options
one and two to comply with the disclosure of mandatory information. Prior to any new
requirements coming into force, further examples will be developed and included in
supporting guidance for barristers and chambers.

Price Discrimination

32.

33.

34.

As discussed, while the BSB acknowledges the fact that barristers may wish to charge
different prices in certain circumstances, we would expect a certain degree of
transparency about the circumstances in which this might arise. An example would be
practitioners setting different hourly rates depending on the client: low for Government
bodies, medium for non-departmental public bodies and high for corporate bodies.
Barristers may also wish to charge a different price for work that is of wider social value.
The ability of practitioners to charge lower prices to those with more limited means may
be particularly important in areas where there have been cuts to legal aid.

However, the new transparency requirements may mean that in some cases, price
discrimination may not be possible where the market has converged to a focal price (for
example, the headline published rate). While this would work in the interests of
consumers with greater willingness/ability to pay, it is plausible that (at least in the short
term) those with more limited means may be priced out as the uniform prices become too
high for them.

It is important to emphasise that given the fragmented nature of the sector, the CMA’s
report concluded the risk of this occurring was low. In the medium to long term, some
practitioners may also recognise the impact on those with more limited means and lower
their uniform prices. In addition, barristers would retain the flexibility to charge lower
prices to some clients in any event. However, if this price flexibility is not referred to on
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their chambers’ website, those clients may assume that they cannot afford legal advice or
representation.

The BSB’s action plan in response to the CMA’s recommendations commits us to
evaluating the new transparency requirements from December 2020 (two years after they
come into force). This will include an assessment of the impact of the new requirements
(if any) on price discrimination.

Perceptions of Value

36.

37.

One view is that the new transparency requirements could encourage consumers to focus
disproportionately on price rather than the overall value of barristers’ services (including a
specific expertise or the overall quality of the work). However, ultimately it would be for
the client to decide what their priority is when making a decision on which legal services
provider to choose. The information available should empower consumers to make an
informed decision by shopping around and drawing useful comparisons.

There is also a perception that barristers charge higher fees than solicitors and other legal
services providers. This may often be the case, not least because barristers are more
likely to offer specialist legal services than solicitors and other providers. However, where
barristers are not charging higher fees than other providers for the same services, price
transparency is a good opportunity to demonstrate the value of their services.

Fee Disputes

38.

Disputes about fees are one of the most frequent complaints. Our engagement with the
profession found that this is often due to different types of fees which are not explained to
clients (for example, brief fees and refreshers), and a lack of clarity as to what fees do
and do not cover. The new transparency requirements are therefore a good opportunity to
improve client communication and in turn, reduce disputes and complaints about fees
(which can negatively impact on clients and barristers).

Resource Implications

39.

40.

The Professional Standards Team will also be overseeing the piloting of potential new
requirements by the profession from early November to February 2018. The piloting will
test what is set out in the consultation paper in terms of helping to determine not only
what will have the greatest impact in terms of consumer benefit and driving competition,
but also what will be feasible for the practising Bar to implement. We are keen to learn
more about the challenges that may be associated with implementing any new
requirements, and will seek to explore this with those who participate in the pilots.

Design of and recruitment to the pilots is underway and the publication of the consultation
paper will include a callout for further volunteers. Feedback on the consultation and the
piloting of potential new requirements will then inform the BSB’s final policy position on
transparency and in turn, the development of new rules. A rule change consultation paper
will be issued in March 2018, with new rules coming into force by the end of 2018.

Equality Impact Assessment

41.

An equality impact assessment (EIA) of the proposals in the consultation paper has been
carried out. This identified that barristers who are BME, male and over 35 will be
somewhat more likely to be required to comply with new transparency requirements in
respect of Public Access work. They are also more likely to be Public Access sole
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practitioners, and therefore may find complying with the new requirements more
administratively burdensome.

42. However, our view is that this is justified given the expected benefit to Public Access
clients, access to justice and competition in the provision of legal services. We also do not
have evidence to suggest that the requirements will have any adverse impact on the basis
of other protected characteristics under the Equality Act 2010. In addition, we have
detailed an action plan for improvement in the EIA. This includes reviewing whether there
is any adverse impact for different groups (particularly barristers who are BME, male and
over 35) and if so, seeking to mitigate the impact.

Risk Implications

43. The consultation paper proposes that any new mandatory rules in relation to disclosure
should apply to all Public Access barristers. However, the BSB is also of the view that the
suggested minimum disclosure requirements should apply to barristers undertaking
referral work where the client is entitled to complain to the LeO. If the suggested minimum
disclosure requirements only apply to Public Access barristers, but not barristers
undertaking referral work where the client is entitled to complain to the LeO, there is a risk
that fewer barristers will register to undertake Public Access work. This would have
adverse implications in terms of access to justice.

Impact on Other Teams/Departments or Projects

44. The Professional Standards Team has worked with the Communications and Public
Engagement Team to develop an engagement plan for the consultation, seeking
feedback from the profession, consumer groups and others. The consultation will close in
early January 2018.

45. The consultation also discusses the BSB’s proposed approach to the supervision and
enforcement of the new requirements: a system of “spot checking” barristers’ compliance.
If non-compliance is found, this would generally be dealt with through supervisory rather
than enforcement action in the first instance.

Regulatory Objectives

46. In particular by adopting the CMA recommendations, the BSB will be protecting and
promoting the consumer interest, improving access to justice and promoting competition
in the provision of legal services.

Lead Responsibility

Joseph Bailey, Senior Policy Officer.
Ewen Macleod, Director of Strategy and Policy.

Annexes

Annex 1 — Draft Policy Consultation on Transparency Standards.
Annex 2 — Emerging Research Findings.
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Foreword by BSB Chair, Sir Andrew Burns KCMG

This consultation paper sets out our proposed response to the Competition and Market
Authority’s (CMA’s) recommendations that we, and the other legal services regulators,

introduce new price and service disclosure requirements for all legal services providers.

It is important to highlight from the outset that this consultation is not about pricing regulation,
it is about transparency regulation and seeking views on how we can implement measures
that will ensure better access to justice for those that most need it. As part of this, we are
required by the CMA to consult the public and the profession about how our regulated
professions — in our case, the Bar of England and Wales — can be more transparent with
consumers about their services, their fees and the rights of redress that are available. We
agree with the CMA that making this information available across the legal sector may
encourage competition and help the consumers who most need it, but we are also aware
of some of the unique challenges for the Bar, in particular with regard to publication of fees.
With the requirement to publish information about fees, services and redress, we are also
seeking to break down perceptions of barriers and preconceived ideas that engaging the
services of barristers is inevitably expensive. Greater transparency should lead to greater
understanding of the different services available, and the consumer’s ability to shop around.
This in turn should have a positive impact on access to justice by making consumers more
aware that barristers’ services may in fact be accessible to them. Inevitably this will also mean

that there is greater competition in the provision of legal services.

This is why we are especially keen to hear your views on our proposed approach to
responding to the CMA’s recommendations. We want to hear from legal consumers, and
organisations representing their interests, about the information that barristers could disclose
about their services that would be most helpful, and how this might best be presented. And we
want to hear from practitioners about what might or might not be feasible to publish.

We have already had some interesting and informative discussions with consumer
organisations, Bar representative groups and individual barristers about the issues raised
here. These have helped inform our proposed approach. These discussions, together with our
own desk-based research, have helped us identify good practice with regard to transparency
already being undertaken by some chambers and by some parts of the Bar. We want to

consider how best to build upon this to have the greatest impact in terms of consumer benefit
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and increasing competition in the provision of legal services in order to address the CMA'’s

recommendations more widely across the Bar.

We want to ensure that our approach is proportionate and that any new disclosure
requirements are effective, promote competition and are targeted at those consumers who
would most benefit from them. With this in mind, the focus of our proposed approach is initially
on public access barristers. We also consider whether any new requirements should apply to
the referral Bar when providing services to clients who are entitled to complain to the Legal
Ombudsman (LeO).

As you will see, we have categorised each of the CMA’s recommendations in relation to
service, price and redress disclosure based on the potential benefits for consumers if they
were able to access this information before agreeing to engage the services of a barrister. At
this stage, we are proposing that only the recommendations which are categorised as having
a “very high” impact on consumers form mandatory rules. For the remaining CMA
recommendations where consumer impacts are assessed as either “high” or “medium”, we
propose issuing guidance, meaning the publication of such information would not be
compulsory. As part of your response to this consultation, we ask you whether you agree with
this approach to the categorisation of the CMA recommendations, and whether you agree with
how we have assessed the likely consumer impact of each one.

The other very important point to make about our proposed approach is that it would permit a
high degree of flexibility for chambers and individual barristers with regard to how
information about their services is disclosed. Given the wide variety of legal services provided
by barristers and the often highly complex nature of their work, we think it would be wrong if
we mandated precise forms of wording to be quoted or fixed ways to publish fees. Our
proposed approach would not do that, but would instead require parts of the Bar to comply
with high-level disclosure requirements, leaving the precise method for doing that up to

individual barristers or chambers. We are keen to hear what you think about this approach.

Finally, it is worth stressing that we are open-minded about some of the detail that we
propose here. We are required to bring the Bar in line with the CMA recommendations, and
with similar disclosure requirements which will be introduced for other lawyers by their

regulators, but the way we go about this for barristers is up to us.

In conclusion, my colleagues on the Board and | do very much want to hear your thoughts on

the approach that we outline here. | hope you can spare some time to share your views with

4
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us. If you are a barrister or represent a set of chambers and you would like to get even more
engaged with these issues, please note that we are looking for volunteers to help us pilot
some of these disclosure measures. Please check our website for more information about how

to get involved with these pilots.

We look forward to hearing from you.

Sir Andrew Burns KCMG
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Executive Summary

In December 2016, the Competition and Markets Authority (CMA) published the findings of its

market study into legal services. Its recommendations fall broadly into four categories:

o delivering a step change in standards of transparency across the market;

e promoting the use of independent feedback platforms;

¢ making regulatory data more accessible; and

¢ making better information available to assist consumers (including by reviewing the

content of the Legal Choices website).

This consultation contains the Bar Standards Board’s (BSB’s) approach to the first of these
recommendations: delivering a step change in standards of transparency for consumers.
The BSB will address the other CMA recommendations in the future in accordance with the
action plan that it published in June 2017.

When referring to standards of transparency to help consumers, the CMA described this as
the information needed to help them understand the price and service they will receive, what
redress is available and the regulatory status of their provider, with the overall aim being to
enable them to compare providers.

The CMA required all of the legal regulators in England and Wales to work collaboratively
when implementing its recommendations in order to ensure a degree of consistency across
the market. Consequently, while this consultation paper considers how best to implement the
CMA’s recommendation to improve transparency standards at the Bar, the other legal
regulators will simultaneously be consulting on how to do this with their own regulated
professions. The final approach for the Bar will need to be broadly similar to the approaches

adopted by the other regulators.

Having said this, the focus in this paper is on how best to make any new transparency
measures work for the consumers of barristers’ services. The BSB'’s proposed approach
— described in detail in this consultation paper — recognises the wide variety of legal services
provided by barristers, the complex nature of their work and the unique ways in which
barristers’ services are engaged (in particular, the way in which many barristers are referred to

consumers by other legal service providers).
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After a brief introduction in Part | of this consultation paper, Part Il outlines the CMA’s
recommendations on price, service and redress in more detail. It contains a table showing

the minimum disclosure requirements recommended by the CMA.

Part Il also summarises the desk-based research conducted by the BSB when exploring
the current position with regard to information about fees provided by barristers’ chambers.
This provided evidence of good, transparent, practice in this area undertaken by some
chambers. However, the research did find that 75% of chambers’ websites made no reference
to their fees and gave no guidance to this effect. This part also provides an overview of how
we built on the initial research through wider research. This involved consultation and

engagement with the profession, representative bodies and consumers.

Part Ill of this paper describes the purpose and aims of this consultation. It sets out that
whilst the BSB has adopted the CMA’s recommendations in principle, it is important to
implement an approach that takes into account the unique nature of the Bar. It highlights the
BSB’s wish to be proportionate and explains that the proposal is for any new requirements to
apply to barristers and entities undertaking Public Access work and those undertaking referral
work for clients entitled to complain to LeO. It also sets out next steps, highlighting that any
new mandatory measures will be implemented at the end of 2018, following further
engagement, research and a rules consultation in Spring 2018.

Part IV of this consultation paper outlines the BSB’s proposed approach to improving
transparency standards at the Bar. The high-level approach has been to assess the likely
benefit to consumers of each of the CMA’s disclosure recommendations concerning price,
service and redress. The likely benefits for each CMA recommendation have been
categorised into having a “very high impact”, a “high impact” or a “medium impact” for
consumers of barristers’ services. This part of the consultation seeks your views on the overall
approach and on the BSB’s assessment of each of the CMA’s recommendations. The BSB is
proposing that barristers should be required to disclose information about their services
whenever the recommendation has been assessed as having a “very high impact”. Where the
impact is assessed as “high” or “medium”, the BSB is proposing to issue guidance for
chambers and barristers wanting to disclose this type of information (rather than making it

compulsory).

The CMA recommendations that have been categorised as having a “very high impact” are as

follows:
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e Pricing and charging model (e.g. fixed fee, hourly rates, capped charges, conditional
fee agreement/damages-based agreement);

o Hourly fees (where charged) by grade of staff;

o (Where offered) indicative fixed fees and factors that may affect these and the
circumstances where additional fees may be charged,;

e A description of the services that the legal services provider provides;

¢ Indicative timescales of completing services and factors affecting these;

o Regulatory status, registration details; and

o Complaints process and access to the Legal Ombudsman (LeO).

This Part of the consultation poses a number of questions relating to the above assessments
and those categorised as “high” and “medium” impact. It also asks whether you agree that the
BSB should introduce guidance (rather than mandatory rules) for recommendations that have

been categorised as having “high” and “medium” impact.

Next, the consultation seeks views on a number of additional factors that if they were to be
mandated would go beyond the CMA recommendations. The BSB is open-minded about
these factors and wants to gauge reactions about whether requiring barristers to disclose this

additional information is necessary. These factors include:

¢ whether the BSB should require publication of first-tier complaints data, and if not, why
not;

e whether it would be beneficial to require barristers to display the BSB logo on their
websites, and if not, why not;

¢ whether Public Access barristers should be required to publish the BSB’s Guidance
for Lay Clients on their websites, and if not, why not; and

o whether there are any other examples of what you consider to be good practice that

you could draw to our attention.

In Part IV, consideration is given to the scope of the new transparency arrangements and
we invite views on when and to whom the requirements should apply. The proposal is that any
new mandatory requirements should apply to barristers and entities undertaking Public
Access work, as this is where the need and impact would be greatest. However, the BSB is
provisionally of the view that the suggested minimum disclosure requirements should also
apply for referred work when the consumer is entitled to complain to LeO). We also seek your

views on whether the requirements should apply to specific areas of work.

8
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The BSB'’s view is that there must be a balance between information effectively improving
consumer understanding on the one hand, and the requirements not overburdening barristers
and chambers on the other. Therefore, it is not proposed that barristers undertaking referral
work for clients funded by the Legal Aid Agency (for example, in the areas of immigration,
crime and family law) would be required to publish legal aid rates. In addition, there is a
section in the consultation to recognise a range of situations in which barristers may offer
different rates for different types of consumers; for example, to cultivate a new relationship or
to grow reputation outside their core market. The consultation seeks views on these issues

and asks when the suggested minimum disclosure requirements should apply.

Part V of the consultation considers the implementation of the proposed approach. It

begins by outlining two options for how price information might be published by chambers:

e Option one would be for self-employed barristers in chambers to provide individual
price and service information on their chambers’ website; and

e Option two would be for chambers to publish blended price and service information on
their websites for all of the barristers in their set. This could take the form of price
ranges, indicative fees for standard work, or average fees.

The BSB favours option two as being the more feasible in terms of providing minimum price

and service information, but is keen to know what you think.

There are questions about how disclosure might work for BSB authorised entities, and how to
ensure that the information disclosed by the Bar is consistent, accessible and easily

understood by its intended audience.

This Part of the consultation goes on to consider the need for flexibility when requiring
barristers to present their pricing models. It considers issues that may arise around price
discrimination, fee disputes and perceptions of value insofar as the new transparency
requirements could encourage consumers to focus disproportionately on price rather than the

overall value of a barrister’s services.

Part VI of the consultation asks for your views on the BSB’s proposed approach to the
supervision and enforcement of the new transparency requirements. In short, the
consultation paper proposes a system of “spot checking” barristers’ compliance with the new

requirements. If non-compliance is found, this would generally be dealt with, in the first
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instance, through supervisory, rather than enforcement, action. This would enable any
regulatory action to focus on fixing the situation for the benefit of consumers in the future.

Part VII of the consultation reports that the BSB conducted an Equality Impact Assessment
(EIA) on its proposals. The EIA identified that barristers who are BME, male and over 35 will
be somewhat more likely to be required to comply with new transparency requirements in
respect of Public Access work. They are also more likely to be Public Access sole
practitioners, and therefore may find complying with the new requirements more
administratively burdensome. However, our view is that this is justified given the expected
benefit to Public Access clients, access to justice and competition in the provision of legal
services. We also do not have evidence to suggest that the requirements will have any
adverse impact on the basis of other protected characteristics under the Equality Act 2010.
However, we ask you to make us aware if you think that there could be any such impacts. We

have also detailed an action plan for improvement in the EIA.

Finally, Part VIl outlines how to respond to the consultation. There are a number of ways to

respond including emailing professionalstandardards@barstandardsboard.org.uk.

The deadline for responses is XX.
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PART I: Introduction

1. The Bar Standards Board (BSB) was established in January 2006 as a result of the Bar
Council separating its regulatory and representative functions. The BSB is responsible
for establishing and implementing a range of regulatory measures to ensure that
standards at the Bar are maintained and the interests of consumers are understood,
protected and promoted (for the purposes of this consultation, consumers are defined as
those who use, have used or may be contemplating using barristers’ services, whether
on a referral or direct access basis). The BSB regulates over 15,000 barristers and 60
specialised legal services businesses in England and Wales.

2.  The Competition and Markets Authority (CMA) undertook a market study into legal
services in 2016. Its final report was published on 15 December. Its recommendations
fall broadly into four categories: delivering a step change in standards of transparency,
promotion of the use of independent feedback platforms, making regulatory data more
accessible and making better information available to assist consumers (including by
reviewing the content of the Legal Choices website). The CMA has asked each legal
services regulator to introduce changes to its regulatory arrangements but with a degree
of consistency across the sector, and recommended that the regulators form an

implementation group.

3.  Atthe end of June 2017, the BSB published an action plan detailing its response to the
CMA’s recommendations. This included a commitment to issue, by the end of
September, a policy consultation focused on the CMA’s recommendation to deliver a
step change in standards of transparency. This consultation delivers on that commitment
(for more information on the BSB'’s response to the CMA’s other recommendations, see
the action plan above).
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PART Il: CMA recommendation on transparency standards and BSB

research

The CMA’s recommendations

4. Inits final report, the CMA recommended that the regulators deliver a step change in
standards of transparency to “help consumers (i) to understand the price and service
they will receive, what redress is available and the regulatory status of their provider and
(i) to compare providers. Regulators should revise their regulatory requirements to set a
new minimum standard for disclosures on price and the service provided and develop
and disseminate best practice guidance. Importantly, this should include a requirement
for providers to publish relevant information about the prices consumers are likely to pay

for legal services”.

5.  The report also stated that “in the case of barristers, increased public transparency will
be most relevant and beneficial to customers engaging a barrister through the public
access scheme rather than issuing instructions via a solicitor. However, we note that the
solicitors’ role as intermediaries instructing barristers on behalf of clients will be
strengthened if there is a general improvement in the level of transparency in the

sector”?

6. In order to help consumers to understand price, service, redress and regulatory status
and in turn, compare providers, the CMA recommended the following minimum

disclosure requirements before providers are instructed:

Minimum disclosure requirements

Price Service Redress

Pricing and charging model | A description of the services | Regulatory status,
(e.g. fixed fee, hourly rates, | that the legal services registration details
capped charges, conditional | provider provides
fee agreement/damages-

based agreement)

1 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/legal-services-market-
study-final-report.pdf, page 15

2 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/legal-services-market-
study-final-report.pdf, page 281
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Complaints process and
access to the Legal
Ombudsman (LeO)

(Where offered) indicative
fixed fees and factors that
may affect these and the
circumstances where
additional fees may be

charged

Key (and discrete) stages of

services

Professional indemnity

insurance (PII) cover

Typical range of costs for
different stages of cases

(where appropriate)

Indicative timescales of
completing services and

factors affecting these

Scale of likely disbursements
(e.g. searches, court fees)

Key factors that determine
price (including

disbursements)

Table 7.1, CMA Final Report (2016)

7.  There are ways in which barristers and specialised legal services businesses (known as

entities) could go beyond this level of disclosure. This is explored in the consultation.

However, the BSB Handbook currently only requires barristers and entities to confirm

the following in writing to clients after they have been instructed:

e Acceptance of the instructions and the terms and/or basis on which they will be

acting, including the basis of charging (Rule C22.1); and

e The client’s right to make a complaint, including their right (if any) to complain to the

LeO (Rule C99.1).

13
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Desk research

8.

10.

14

While the BSB Handbook does not prevent disclosure before barristers are instructed,
the BSB had limited information on the extent to which this was occurring in practice. As
a first step to better understanding the current position, we undertook desk research
examining the information which barristers’ chambers provide on their websites
regarding fees. We looked at 368 chambers in total, 329 of which had websites. The
research classified these into four categories:

Chambers which provide numerical data regarding their fees/prices (20/329, 6%);

Chambers which provide detailed guidance about how fees are typically calculated, but
do not provide any numerical data on fees/prices (26/329, 8%);

Chambers which provide simple or basic reference to fees, with no numerical data or

detailed guidance about how fees are typically calculated (36/329, 11%); and

Chambers which made no reference whatsoever to their fees and no guidance to this
effect (247/329, 75%).

Of the 6% that did provide numerical data a handful provided rates by level of seniority.
Of the 8% of Chambers that provide detailed guidance about how fees are typically

calculated, only one provided examples of costs for a standard type of instructions.

While the research should be considered a snapshot, the findings strongly suggest that
the majority of chambers do not provide information on their websites regarding fees.
Introducing a requirement to disclose fees and charges is therefore likely to represent a
significant culture shift for barristers, and indeed likely to require a number of barristers
to make changes to the way they communicate the prices of their services. The
introduction of new transparency requirements by each regulator is also likely to
represent a significant culture shift for the entire legal profession. However, the intention
is that the new requirements should lead to improvements for consumers. In 2016, the

BSB'’s Risk Outlook identified that there is a lack of information to help consumers
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choose an appropriate lawyer, with little to help them distinguish between lawyers on

guality, value and affordability.?

The desk research we undertook also suggests that price and service information is
most common in the areas of Public Access and family law. Chambers which either
provide numerical data regarding their fees/prices, or detailed guidance about how fees
are calculated, are more likely to specialise in Public Access and/or family law. This
chimes with the CMA’s statement that increased transparency will be most relevant and
beneficial to customers engaging a barrister through the Public Access scheme. A
recent survey commissioned by the BSB and our oversight regulator, the Legal Services
Board (LSB), found that Public Access is most commonly undertaken in the area of

family law.*

Further research and engagement

12.

13.

14.

To inform this policy consultation, we built on the initial research through wider research
involving consultation and engagement with the profession, representative bodies and
consumers. In brief, the research focuses on (i) understanding the current issues and
priorities for the profession surrounding price and service transparency, including
examples of good practice; (ii) perceived barriers, drivers and potential risks to
increasing transparency; and (iii) consideration of ways to increase and improve

transparency in ways that consumers would find useful.

To date, representatives from four professional bodies, four consumer organisations and
seven providers have been interviewed for this research, which is still in progress. Four
further interviews with providers have been scheduled and a survey of a sample of legal
consumers is underway. Some emerging headline findings from the interviews

completed so far are outlined below.

A key perceived barrier to transparency is that “one size doesn't fit all” because of the
complexity of each case. The main drivers for increased transparency are perceived to
be legal aid cuts and competition by other providers (including better consumer

engagement by other providers). While consumer organisations recognise that it is

3 https://www.barstandardsboard.org.uk/media/1751659/bsb_risk outlook.pdf, page 42
4 https://research.legalservicesboard.org.uk/wp-content/media/Public-Access-FINAL-Report.pdf, page

22
15
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complex to price legal services with accuracy before delivery, they would expect an
estimation of the cost (rather than a definite price) to be available on a provider’s
website. Most of the providers interviewed — including those who currently publicise
price and service information on their website — indicated that they would welcome new
regulatory requirements on transparency. However, they expect the BSB to find a
balance between overly rigid requirements and minimal requirements that would render
the information provided meaningless. Finally, the main risk perceived by the profession
is that competition will be driven only by price at the expense of the whole value of the
service provided, including a specific expertise or the overall quality of the work (this is
discussed further at paragraphs 89-90).

These are emerging findings from a small qualitative sample and are intended to inform
the approach to consultation and the approach to further piloting. They are not intended
to be representative of the views or experiences of the profession as a whole and should

be treated as indicative only.

Piloting

16.

16

Alongside this policy consultation, we will also be piloting the suggested new mandatory
transparency requirements. The piloting will test what is set out in this paper in terms of
helping to determine not only what will have the greatest impact in terms of consumer
benefit and driving competition, but also what will be feasible for the practising Bar to
implement. We are keen to learn more about the challenges that may be associated with
implementing any new requirements, and will seek to explore this with those who
participate in the pilots. Lessons learned from the piloting — for example, the extent to
which it helped consumers, and delivered a step change in standards of transparency —
and responses to this consultation will be taken into account when developing any new

rules.
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PART lll: Purpose of the consultation and next steps

Purpose and aims of the consultation

17.

18.

19.

17

The BSB has accepted the CMA’s recommendations in principle, as ultimately this will
further the regulatory objectives set out in the Legal Services Act 2007 (the 2007 Act). In
particular by adopting the CMA recommendations, the BSB will be protecting and
promoting the consumer interest, improving access to justice, and promoting competition

in the provision of services.

Although the BSB is accepting the recommendations in principle, it still recognises the
challenges that the practising Bar will face in adapting to any new requirements, as this
will be a significant culture shift from current practice. The BSB wishes to be
proportionate in its proposed approach and for this reason the scope of any new
requirements will be targeted where most needed. Currently it is proposed that any new
requirements would only apply to barristers and entities undertaking Public Access work
and those undertaking referral work for clients entitled to complain to LeO. Issues
around scope and feasibility are discussed further at paragraphs 57-59 and 67-78. The
consultation also explores to what degree and how the information listed in the CMA
report should be disclosed to have the greatest impact for both (i) practice at the Bar and

(i) consumers using barristers’ services.

The BSB also recognises that the practising Bar is already transparent about price and
service information at the point of engagement. Indeed, Rule C22.1 of the BSB
Handbook requires barristers to confirm to clients in writing the acceptance of the
instructions and the terms and/or basis on which they will be acting, including the basis
of charging. In addition, Rule C125 requires Public Access barristers to confirm to clients
in writing, and in clear and readily understandable terms, of the work which they have
agreed to perform and a number of other particulars (including the limitations of their
role). However, the CMA has identified a consumer need for legal services providers to
be more transparent about price and service information prior to the point of
engagement. This will assist consumers at an earlier point in the consumer journey, and
enable them to shop around without necessarily having to contact various legal services

providers.
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It should also be noted that improving standards of price and service transparency is not
the only remedy recommended by the CMA, as they have also recommended promoting
the use of independent feedback platforms, making regulatory data more accessible and
making better information available to assist consumers (including by reviewing the
content of the Legal Choices website). The BSB and the other legal services regulators
will be also be working to implement these recommendations between now and the end
of 2018 and the aim is that, together with improved transparency standards, they will
improve the consumer experience across the sector. For more information on the BSB’s

response to the CMA’s other recommendations, see the action plan.

The broad principles of the BSB’s approach to improving transparency standards are
included in this paper, the findings of which together with the findings from the pilots and
the wider programme of research will help to inform and underpin a rule change
consultation in March 2018, with new rules eventually coming into force by the end of
2018.

Our consideration of the most effective way of implementing the CMA’s
recommendations will also draw on the criteria for success identified in the Legal
Services Consumer Panel’s (LSCP’s) March 2017 report. This concerned the

development of information remedies in legal services. The report stated, for example,

that information remedies should be appropriate to consumers’ ability to understand
them, accessible and avoid ‘information overload’. The report also stated information
remedies may need to be targeted at groups of consumers differently, and that
regulators should develop a system to monitor compliance with disclosure
requirements.> Drawing on the criteria for success identified in the LSCP’s report will

therefore help to consider:

What information should be disclosed to improve consumer understanding i.e. what

the principles and priorities for transparency requirements should be;

¢ How the new transparency requirements should be applied proportionately and
targeted at consumers who would most benefit;

e The challenges and opportunities associated with new transparency requirements;
and

e The BSB’s strategy for determining compliance with its new transparency

requirements.

5

http://www.legalservicesconsumerpanel.org.uk/publications/research _and reports/documents/2017032

2 _Information_Remedies.pdf, page 5
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Part IV: The BSB’s proposed approach

23.

The following section is set out in two parts. The first section explores to what extent and
how the recommendations in the CMA report can be applied to practice at the Bar, with
the aim of improving consumer understanding. The second section goes on to explore
how the new transparency requirements should be applied proportionately (for example,

to barristers and entities undertaking Public Access and/or referral work).

Priorities for transparency standards

24,

25.

26.

In its final report the CMA sets out at table 7.1 (see paragraph 4) their view of the
minimum levels of transparency that consumers should be able to expect from legal
services providers. The CMA states that the list is not exhaustive and has not been
tested with consumers. They also state that “it will be for individual regulators to assess
their own current regulatory requirements and the relevance of our recommendations to

the services that their regulated professionals offer”.®

One of the aims of the wider programme of research is to identify perceived barriers to
publicising transparency information, along with examples of good practice and
suggestions of how to increase and improve transparency (in ways that consumers
would find useful). Based on these findings we have attempted to segment the different
requirements based on expected consumer benefits. The BSB is now seeking views on
which of the recommendations would have greatest impact for consumers, while also
being a proportionate response in terms of scope and feasible in terms of

implementation.

The paragraphs that follow examine the CMA recommendations in relation to price,
service and redress. Each CMA recommendation has been categorised as either very
high impact, high impact or medium impact in terms of expected benefit to consumers
who may wish to use barristers’ services. In this section the BSB is seeking views on
whether it has correctly categorised each of the CMA’s recommendations for greater
transparency in relation to the Bar. The sections that follow will seek views on the scope

and feasibility of the recommendations for those that practice at the Bar.

6 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/legal-services-market-

study-final-report.pdf, page 228
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Price

28.

For the purposes of this consultation, the BSB is proposing that the CMA
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recommendations that have been categorised as very high impact in terms of expected

consumer benefit would be the suggested minimum disclosure requirements that

barristers would be required to publish. The feasibility of this proposed approach will be

tested during the pilots. The recommendations in relation to price, service and redress

are discussed in more detail below.

The table below indicates how we have categorised the CMA’s recommendations in

relation to price, based on the potential benefits that publication of these factors would

have for consumers.

Recommendation

Very high impact

High impact

Medium impact

Pricing and charging
model (eg fixed fee,
hourly rates, capped
charges, conditional fee
agreement/damages-
based agreement)

v

Hourly fees (where
charged) by grade of

staff

(Where offered)
indicative fixed fees and
factors that may affect
these and the
circumstances where
additional fees may be

charged

Typical range of costs
for different stages of
cases (where

appropriate)
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Recommendation Very high impact High impact Medium impact
5. Scale of likely \/

disbursements (eg

searches, court fees)
6. Key factors that \/

determine price

(including

disbursements)

29. Our initial view is that recommendations 1, 2 and 3 in relation to price would have the
most impact in terms of improving consumer understanding, facilitating shopping around
and ultimately driving competition. As the CMA’s report states, “information issues,
including both limited awareness of the sector and providers’ lack of transparency,
can...lead to consumers believing that they cannot afford legal advice and resorting to
doing nothing or resolving their issues themselves, which may not be the best option”.”

30. Within the pricing and charging model, fixed fees and conditional fee agreements (“no

win, no fee” agreements) may be more attractive to consumers. However, this may be
due to behavioural bias whereby consumers prefer fixed fees because they remove
anxiety associated with not knowing how long certain types of work might take (and
therefore the cost associated with this). In reality consumers may pay more for fixed fees
than they would if they were charged a variable rate, as by charging on a fixed fee basis
the provider will be taking on the risk that the work may take longer than expected and
so build in premiums to compensate for this. When charging on a fixed fee basis, it is
also important for barristers to be clear about the circumstances where additional fees

may be charged. As the BSB’s Public and Licensed Access Review Report notes, it can

be hard for barristers to predict the time that will be spent on cases (and this can be
more difficult with Public Access cases, particularly as the barrister will ordinarily need to

spend more time liaising with the lay client).

7 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/legal-services-market-

study-final-report.pdf, page 10
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However, there can nonetheless be transparency on what different fee levels will likely
achieve; for example, “it will cost £X for a certain amount of work, but if a particular
situation arises that requires Y action then there will be additional costs of £2Z”. This
would help to reduce information asymmetries and also manage clients’ expectations.®
The CMA'’s report also includes an example of a ‘menu’ approach, “whereby a core
basic service is offered for a fixed fee with added extras charged at an additional
standard rate”.° However, there is a risk that if consumers are not reasonably certain of
the timescales involved, they could potentially make mistakes in determining whether
this model of charging is more convenient/cost-effective than a linear one (for example,
one based on an hourly rate).

Although the BSB has categorised the publication of hourly fees (where charged) by
grade of staff as having a very high impact in terms of expected consumer benefit, it
recognises the inherent difficulty in requiring barristers to do so. The setting of hourly
fees is not necessarily straightforward and a humber of factors may determine the rate
that the barrister chooses to set (for example, seniority, type of client, whether the work
is likely to have more socially beneficial outcomes and whether the barrister is trying to
build business in a new area). The BSB is mindful that by mandating greater
transparency we do not inadvertently have the consequence of restricting barristers from
offering better rates to more socially beneficial causes. The BSB is mindful to ensure
that it will not mandate a specific pricing model, rather it will expect barristers to be
transparent about the model they do use (which may not necessarily be hourly rates)
and the likely costs (whether this is calculated based on an hourly rate, fixed/capped fee
or conditional fee/damages-based agreement). The most common pricing models which
we believe are used by the Bar are listed at Annex A. How barristers may implement any
new requirements and the challenges associated with doing so are discussed further at

paragraphs 67-78.

QUESTION 1: do you agree that the publication of price recommendations 1, 2 and 3

would have the greatest impact in order to improve consumer understanding, facilitate

shopping around and drive competition in service provision?

8

https://www.barstandardsboard.org.uk/media/1824703/public_and licensed access review final repor

t.pdf, page 38
9 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/legal-services-market-

study-final-report.pdf, page 234
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Service

33. The table below indicates how we have categorised the CMA’s recommendations in
relation to service, based on the potential benefits that publication of these factors would

have for consumers.

Recommendation Very high High impact Medium impact
impact
7. A description of the \/

services that the

legal services

provider provides
8.  Mix of staff that \/

deliver the service

9. Key (and discrete) \/

stages of services

10. Indicative \/

timescales of
completing
services and
factors affecting

these

34. Core service information will be needed alongside core price information to allow
consumers to make an informed decision on choosing a provider. As the CMA’s report
states, “consumers also need to understand what the service is that providers are
offering, [and] how it will be delivered...any disclosure on the service should therefore
essentially explain what the ‘problem’ is that the service addresses and how the service

addresses that problem or need”.*° In addition, the LeO’s guide on good costs service

notes it is important for consumers to be able to “choose the way of dealing with their

10 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/legal-services-market-
study-final-report.pdf, pages 239 — 240
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case that suits their needs”.** For this reason the BSB’s initial view is that
recommendations 7 and 10 in relation to service would have the greatest impact in
improving consumer understanding, facilitating shopping around and ultimately driving
competition. Where hourly fees are charged, the indicative timescales of completing
services will also provide an estimate of the total cost. As the LeO notes, “consumers
will almost always want to know what the total cost of their case is likely to be”.** This
was reflected in our engagement with consumer organisations, who recognise that while
it is complex to price legal services with accuracy before delivery, they would expect an
estimation of the cost (rather than a definite price) to be available on a provider’s
website. In addition, it is likely to be useful for chambers’ websites to state that fees are
indicative only, intended to enable comparison and that for the best possible fee
estimate, consumers should contact the barrister or their clerk. It may also be useful for
barristers to consider stating that whilst any other charges (eg court fees) are not
included in the pricing and charging model, they could be a key factor that determines

price.

QUESTION 2: do you agree that the publication of service recommendations 7 and 10
would have the greatest impact in order to improve consumer understanding, facilitate

shopping around and drive competition in service provision?
Redress
35. The table below indicates how we have categorised the CMA’s recommendations in

relation to redress, based on the potential benefits that publication of these factors would

have for consumers.

Recommendation Very high impact High impact Medium impact
11. Regulatory \/
status,

registration

details

11 http://www.legalombudsman.org.uk/downloads/documents/publications/Ombudsman-view-good-
costs-service.pdf, page 7

12 http://www.legalombudsman.org.uk/downloads/documents/publications/Ombudsman-view-good-
costs-service.pdf, page 8
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BSB Paper 063 (17)
Part 1 — Public
Disclosure of sexual orientation and religion and belief data by chambers and entities.
Status
1. This paper is for approval.
Executive summary

2. The current rules on chambers’ and entities’ diversity data disclosure prevent the
reporting of any sexual orientation or religion and belief data, unless every member of
chambers has consented.

3.  This has resulted in very low disclosure of sexual orientation and religion and belief
data by chambers and entities, despite much higher rates of disclosure for other
protected characteristics.

4, Engagement activities conducted by the Equality & Access to Justice Team have
indicated an appetite to review the rule among LGBT+ members of the Bar. The
prevailing rational behind this is to promote awareness of the diversity of sexual
orientation that already exists within the profession.

5.  Asthe rule in question applies to both sexual orientation and religion and belief, we are
proposing to consult on how the rule applies to both characteristics at the same time.
We would do so fully aware of the fact that opinions between the two groups may
differ, and the outcome of the consultation may lead to amending the rule for one
group and not the other.

Recommendation

6. It is recommended that the Board agrees to consult on a potential change to the
equality rules, in order to promote disclosure of sexual orientation and religion and
belief data.

Background

7. In September 2012 the BSB introduced a number of mandatory equality rules into the

Handbook that apply to all self-employed barristers in multi-tenant chambers (some of
the rules were subsequently applied to entities, following the introduction of entity
regulation). The rules aim to promote and embed equality and diversity within the
profession and cover a number of different areas previously untouched by BSB
regulation such as equality monitoring and fair recruitment training.

8.  The equality rules on collection and publication of diversity data apply to all Chambers
and BSB entities. They state that data in relation to the characteristics of sexual
orientation and religion or belief must be excluded from publication unless there is
consent from every member of the workforce.

9.  This has resulted in chambers routinely reporting and publishing data on age, ethnicity,
gender and disability. In contrast, reporting of sexual orientation and religion and belief
data is significantly lower.
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10.

11.

12.

13.
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The Rule: rC110.3.s requires that:
The published summary of anonymised data shall:

0] exclude diversity data relating to the characteristics of sexual orientation
and religion or belief, unless there is consent from each of the members of
the workforce;

(i) exclude diversity data in relation to any characteristic where there is a real
risk that individuals could be identified, unless all affected individuals consent;

Guidance on the rules is provided in the BSB Handbook Equality Rules Supporting
Information. The guidance indicates that where there are fewer than ten members of
chambers, or fewer than ten individuals with a particular characteristic, rule (ii) comes
into force and prevents publication of the relevant data unless there is consent from alll
those to whom the data in question relates.

Rule (i) was introduced to prevent members of the workforce from being identified
because there were only small numbers of people with a particular characteristic in a
chambers/entity. This is standard practice when publishing this type of data.

Rule (i) was introduced because there was a particular concern about protecting the
rights of members of the workforce who wished their sexuality, and religion and belief
to be unidentifiable. This rule was deemed necessary, as there were legitimate
concerns that without it no sexual orientation or religion and belief data would be
disclosed at all. This also minimised the risk of unintended ‘outing’ of a member of
chambers.

Discussion

14.

15.

16.

17.

18.

Through the implementation of its equality and diversity strategy, the BSB is committed
to the regulatory objective of encouraging an independent, strong, diverse and
effective legal profession.

As part of this work, we have identified the need to improve diversity monitoring within
the profession, in particular where there are low levels of reporting. Without diversity
data, it is impossible to establish the nature or extent of any inequality and therefore
devise appropriate measures to reduce or remove it.

In March 2016 the Bar Council requested, through the Protocol for Ensuring
Regulatory Independence, that the BSB review the diversity data rules and associated
guidance and proposed amending the disclosure rule in support of promoting a culture
of openness and transparency at the Bar.

The Bar Council stated that members of the profession and chambers have been
seeking practical advice on conducting their workforce monitoring exercises and
seeking clarity about the BSB rules on diversity monitoring.

Following the Bar Council’s representations, we have undertaken an independent
review of the issues. From December 2016 to July 2017 the Equality and Access to
Justice Team engaged a number of specialist organisations and members of the
profession, to better understand good practice in this area and consider the feasibility
of amending our rules to enable improved data collection from the LGBT+ workforce.
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20.

21.

22.

23.
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Those engaged with include representatives of FreeBar!, Stonewall, and Brie Stevens-
Hoare QC? - who is a leading advocate for LGBT+ rights at the Bar.

Our engagement activities have established that since the rules were initially
implemented the desire for extra protection with regards to sexual orientation data has
reduced. There is also a growing desire to promote the diversity in sexual orientation
that already exists within the profession.

There was a concern that the disclosure rules have not had the impact that was
originally intended. In particular, the requirement to have every member of the
workforce consent to publication of sexual orientation and religion and belief data
(even if there is no risk of identifying individuals) has prevented some chambers from
publishing any sexual orientation or religion and belief data. For example, the current
drafting of the rule means that heterosexual members of chambers (who are not at
significant risk of having their identity revealed) are able to veto the publication of all
sexual orientation data. This has had the effect of significantly lowering overall
publication.

This would suggest that rule (ii) above, which is focused generally on preventing the
identification of individuals, may offer sufficient protection, without the need for an
additional rule targeted at sexual orientation and religion and belief. We have therefore
concluded that we should consult on amending the rules.

Although we have not engaged directly with any specialist religion or belief
organisations, we recognise that the issue concerning such data is very similar. We
intend to consult on a change to the rule for both sexual orientation and religion and
belief data, with the understanding that there may be differences of opinion between
these two groups regarding whether to amend the rules. The outcome of the
consultation may suggest that the rule should be amended for one and not the other.

Next steps

24,

25.

26.

The Equality & Access to Justice Team will engage with the Communications Team to
agree a consultation strategy, including timing the consultation so that it does not
interfere with other ongoing consultations.

When drafting the consultation we will require input from the barrister Equality and
Diversity APEX member, and we will also engage Brie Stevens-Hoare QC in an
informal capacity.

Once the consultation has been drafted it will be presented to the Board for approval.

Financial implications

27.

None arising directly from this paper, as the consultation has already been factored
into the current work programme of the Equality and Access to Justice Team.

1 An LGBT+ inclusive specialist Bar association.
2 Brie Stevens-Hoare was engaged through the Protocol for Ensuring Regulatory Independence.
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Equality Impact Assessment

28.

A full equality impact assessment of any proposed rule change will be completed with
the input of APEX members. It is not anticipated that this consultation will have any
significant adverse impacts on equality because the equality data rules were designed
specifically with the aim of promoting equality and diversity at the Bar. Risks of
members of the Bar being identified involuntarily would still be minimised by rule (ii)
above.

Risk Implications

29.

30.

31.

32.

The BSB Regulatory Risk Index lists a ‘lack of a diverse and representative profession’
as a significant market risk. The diversity data rule was introduced to increase
transparency at the Bar and encourage a diverse range new entrants to the
profession.

Failure on the BSB’s part to reflect these changes in its regulatory arrangements may
prevent a positive change with regards to diversity at the Bar, particularly in relation to
LGBT+ and religion and belief communities.

Any potential changes with regards diversity data rules will be designed in a way that
proportionately addresses the rights of individuals to remain unidentified against
increasing openness and transparency of diversity at the Bar.

A change to the Handbook rules can have potentially significant impacts on the Bar,
consumers and our regulatory functions, so we must make an informed decision on
any amendment.

Regulatory objectives

33.

This proposal has as its primary objective encouraging an independent, strong,
diverse, and effective legal profession.

Lead responsibility:

Amit Popat, Head of Equality and Access to Justice
Oliver May, Legal & Policy Officer
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Annual report of the Governance, Risk & Audit Committee (GRA)

Status: For noting.

Public paper: Public account of the work the GRA Committee undertakes for the Board.

Executive Summary

1.

The GRA Committee is required to update the Board on its activities on an annual basis.

Recommendations

2.  The Board is asked to:
a) note the contents of the update report.

Background

3. Currently the Committee’s Terms of Reference include: advising the Board on the
effectiveness of corporate governance structures and standards, integrity of internal controls,
the risk management framework and the internal oversight functions; providing opinion on the
effectiveness of monitoring processes and whether reliance can be placed upon internal
controls; and oversight of the internal audit function and the development of the first and
second lines of defence of the BSB’s assurance framework.

Update

4.  The Committee met eight times over the year since the last report in September 2016.

Membership

5.  The previous Chair, Malcolm Cohen stood down at the conclusion of his term on the board.
Nicola Sawford accepted the appointment to the post of Committee Chair with effect from
01/01/2017.

6. The membership of the Committee includes:

Nicola Sawford Chair from 01/01/17 (lay, Board member)
Naomi Ellenbogen QC Vice Chair (barrister Vice Chair of the Board; commenced as VC of
GRA in January 2016)

Nicholas Dee Barrister member

Judith Worthington Lay member

Tim Fry Lay member

Malcolm Cohen Chair until 31 /12/16 (lay, Board member until 31/12/16)

Regulatory Standards Framework

7.

During 2017, the Committee reviewed the ongoing work as part of the ASPIRE programme of
change intended to achieve satisfactory ratings against the LSB’s Regulatory Standards
Framework. The committee provided assurance on the BSB’s self-assessment process. GRA
members reviewed evidence provided by the Senior Management Team (SMT) on progress
against the five pillars: outcomes-focussed regulation, risk-based regulation, enforcement,
supervision, capability and capacity.
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BSB Service Complaints

8.

Annual report of the Governance, Risk & Audit Committee (GRA)have a complaint about the
BSBs service. This is separate from complaints handled by PCD and focuses on standards of
service delivery of the BSB. The Committee received a service complaints monitoring report at
its October 2016 meeting; thirteen complaints had been processed during the 12-month
period of which all had been resolved at the time of the report. Nine service complaints related
to the Professional Conduct Department and the remaining four related to the Regulatory
Assurance Department.

Four of the complaints were upheld, two partially upheld, six were not upheld and one was
inconclusive but an apology was issued.

Corporate Risk Management

10.

The Corporate Risk Register was presented to the Committee at quarterly intervals. GRA
members scrutinised the risks and the associated mitigating actions, provided assurance to
the Board that these were being properly managed, and gave recommendations as
necessary. In addition, the Committee was provided with “in-depth risk reviews”, which
focussed on pertinent corporate risks: much more detailed analyses, operational plans and
information were presented in these reviews, and the “Risk Owners” attended the relevant
meetings. Risks that the Committee focussed on over the last 12-month period included:
Financial Risk, IT Systems and Security, FBT programme risks and the Authorisations and
Waivers process.

Regulatory Risk

11.

GRA members were kept up to date with the work of the Regulatory Risk Team, the ongoing
development of the framework and the process of ‘knitting’ corporate and regulatory risk
together.

Assurance Framework and Governance Review

12.

13.

14.

The BSB's lay Independent Observer provided independent assurance that the BSB's
enforcement system was operating in line with its aims and objectives. The Committee
received reports until the end of 2016 and the reports stated that the complaints and
disciplinary proceedings are being handled in line with the BSB’s Enforcement Strategy and in
accordance with the policies and procedures of the Professional Conduct Department.

The position of Independent Observer was disestablished by the Board in December 2016, in
line with the Governance Reform Programme. In the future, independent assurance across all
of the BSB’s regulatory activity will be derived from the internal audit function.

GRA members were kept informed of the ongoing work implementing the Governance Reform
Programme and have oversight of the ongoing implementation of the assurance framework. In
August 2017 a selection panel including several members of the committee appointed Crowe
Clark Whitehill as the BSB’s internal auditors.

Forward View

15.

Over the next year the Committee will continue to focus on the implementation of the
assurance framework with an audit plan to be agreed with the internal auditors in the coming
months. Furthermore in addition to the Committee’s ongoing work to monitor and scrutinise
the executive’s approach to corporate risk, the Committee will oversee the joining together of
the regulatory and corporate risk.
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16. The Committee is also recruiting for a new barrister member, with Nicholas Dee standing
down at the end of his second term at the end of 2017.

17. The next GRA Annual Report is due to be presented to the Board in October 2018.

Lead responsibility

Nicola Sawford - Chair of GRA Committee
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Performance Report for Q1 (April 2017 — June 2017)

Status

1. For noting

Executive Summary

2.  This paper provides an update to members of the Board on the BSB’s progress and
performance in Q1 against the activities set out in its 2017-18 Business Plan?. It covers
a wide range of information (see the dashboard in Annex 1) relating to projects,

financial position and performance measures, and it provides the Board with an
assessment of progress against our plans.

3. The closure of ASPIRE (Accessing Staff Potential in Inspiring Regulatory Excellence)
will be marked in September with a ‘Knowledge Sharing Session’, see paragraph 11.

4.  The main “exception” areas highlighted in this report are:

a) Q1 actual against budget has shown that we have kept our tightly controlled
expenditure on track. We will be carrying out a mid-year forecast at the end of Q2
in conjunction with the Finance Team and these figures will be presented to
Board in November. Q1 financial performance is as follows:

(i) Non PCF Income: £49k in non-PCF income against our budgeted projection
of £64k (variance £17 or - 21%).

(i) Expenditure: £1,151k against a budget of £1,2101k (variance £59k or +1%).

b)  Four business plan activities are showing as off target: Public and Licensed
Access (Amber), Seek s69 order (Red), Review of disciplinary tribunal service
(Amber) and Equality Objectives (Amber).

c) PCD missed 3 out of 4 set targets in Q1. Targets achieved were, KPI 73.8%,
OPI1 70.5% and OPI2 66.7%. A large amount of cases were entered onto the
system at the end of Q4 2016 -17, which will have an effect on this year’'s
performance figures.

d) Authorisations missed their application targets. See paragraph 22

e) The overall staff turnover is 29%, with voluntary turnover being 16%. Committee
members welcomed this drop and thanked the Executive on the improvement on
the churn.

f) Two private annexes to this report are attached to BSB paper 070 (17) private
session: Resource Group One Report and the BSB HR Dashboard.

g) The PRP Committee discussed the 2018 - 19 budget bid on 4 Sep. A high level
paper will be going to the Finance Committee on 26 September. Business
Planning and Budget Bid for 2018 — 19 will be discussed in the Boards private
session, see BSB paper 069 (17), agenda item 4.

12017 — 18 Business Plan https://www.barstandardsboard.org.uk/media/1826204/bsb _business plan 2017-
18.pdf
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Recommendations

5. Members of the Board are invited to:
a) note the detail of the report;

Background

6. We are now in our second year of our 2016 — 19 Strategic Plan?. The plan sets out the
way in which we are/will regulate barristers and specialised legal services businesses.
It also sets out how we will respond to potential proposals for change in the regulatory
landscape and its underpinning legislation. The work which is to take place over this
three-year period has been organised into the following three strategic aims:

a) Regulating in the public interest;
b)  Supporting those we regulate to face the future; and
c) Ensuring a strong and sustainable regulator.

7.  The published Business Plan for outlines our key activities for the year, as well as the
budget to deliver these. This report describes our performance against these aims,
objectives and budget, as well as the overall performance within the BSB.

Reporting process

8.  On aquarterly basis, the Corporate Support Team gathers information, in liaison with
the Senior Management Team (SMT), and then reviews the activities in the Business
Plan and provides progress updates. It is SMT members’ responsibility to provide
explanations for delays or over or underspends and the associated risks or impacts
and how they are being addressed. Resource Group colleagues provide the figures
underlying the HR and IT performance data on a quarterly basis.

9.  The live document against which business activities are reported was last updated on
31 July 2017, whereas our performance indicators and management accounts are for
Q1 only (as at 30 June 2017).

Areas for further consideration

10. Activity is reported to the Board and to the PRP Committee by exception. This means
that only items which are not running to budget, timetable or have other resourcing
issues are highlighted below, and have been listed in the order that they appear in the
2017-18 Business Plan.

These include:

a) Public and Licensed Access
()  Board members will recall that this activity, which is within our control was
put on hold in 2016 — 17 business year, while we reviewed the Competition
Market Authority (CMA) report of the legal services market.

(i) In June we opened a consultation on the changes to the Public and
Licensed Access rules. This includes an analysis of whether the cab-rank

22016 — 19 Strategic Plan https://www.barstandardsboard.org.uk/media/1746768/bsb_strategic_plan_2016-
19.pdf
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b)

d)

ASPIRE

(i)
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rule, which currently only applies where a self-employed barrister is
instructed by a professional client (such as a solicitor) should also apply to
Public and Licensed Access cases. The consultation was originally due to
close on the 15 September and has been extended for two weeks due to
the summer break period.

With the new closure date of the 26 September this activity will slip by a
guarter. The Board are now schedule to make a decision on the
consultation in October and not September as stated in the 2017 — 18
Business Plan. With this slight timeline change in this Business Plan
activity, we are certain that we will complete this activity by the end March
2018.

Seek s69 Order

()

(ii)

This activity, which was originally within our control ‘C1’, is currently a ‘C3’,
out of our control, is marked as red in relation to our timeline, see annex 1.

We have received confirmation from the Ministry of Justice (MoJ) of their
intention to lay the order before Parliament. Due to the general election the
parliamentary timetable changed and the order will not be presented until
October or November. With this delay (which will not have an impact on
other business activities) we will miss the October commencement date
and the rule change will not come in to force until 6 April 2018.

Review of disciplinary tribunal service

(i)

This activity has slipped into the next quarter: it was due to go to the Board
in September, for Board members’ consideration and review of the
executive’s recommendation about the future of the disciplinary tribunal
services. The paper will now be going to the Board on 26 October, due to
the summer break and the Board’s very full agenda in September. We are
confident that we will complete this activity by the end of the business year.

Equality Objectives

(ii)

(iii)

Due to an oversight when drafting the 2017 — 18 Business Plan, the report
on research into experiences of students should have been cited for Q2
and not Q1. This research was commissioned to address the Equality
Objectives

. 3, ‘Improve our understanding of the diverse experience of

students training for the Bar’; and

. 4, ‘Increase equality of access to the profession’;
and was completed in July, as stated in the BSB Equality and Diversity
Strategy 2017 — 18.

The research report went to the private session of the Board on 27 July for
noting and approval for publication.

11. Board members will recall that the ASPIRE programme built on from The Regulatory
Improvement Programme (TRIP), which focused on putting in place the systems and
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infrastructure in order for the BSB to become a more effective regulator. The ASPIRE

programme placed considerable emphasis on changing the way we think and behave

as a regulator. The four mains streams from the programme were;

o consumer engagement - putting consumers at the heart of how we regulate;

o governance - having in place arrangements that best support executive-based
decision-making; and

o risk-based regulation - ensuring that we regulate in a targeted and proportionate
manner.

o Equality and diversity — embedding our equality objectives in our policy and
decision making

12. ASPIRE’s aim was to ensure that consumer engagement was a core feature of how we
developed policy and took decisions, that we were risk based in our approach, equality
and diversity formed part of the ways of ways of working and that the governance
framework of the BSB reflected our aims to be a truly modern regulator.

13. Since the launch of ASPIRE in April 2015 we have:

o developed strong relationships with a number of consumer organisations;

o equality and diversity forms a fundamental part of the strategic plan;

o in April 2017 we published out risk index and our first risk outlook;

o our governance of the BSB has been transformed with the disestablishment of a
number of committee; and

o embraced the work of the programme either as champions, or through attending
workshops, seminars or knowledge sharing session.

14. In July, the ASPIRE Programme Board took the decision to formally close the
programme. They decided that given how embedded the changes have become and
the assurance arrangements that are in place for any residual work that there is no
need to retain oversight.

15. The closure of the programme will be formally marked in September with a staff
knowledge sharing session.

HR Dashboard

16. Committee members reviewed and agreed the new HR dashboard, see BSB paper 070
(17) annex 4, which is less time consuming to prepare and more accurate. The core
data for the dashboard was generated from HRs people managers’ system (SelectHR).
The dashboard will report in real-time rather than quarterly intervals. Therefore the
figures will reflect the current situation at the time the report is generated.

17. The turnover figure has remained about 30% for a number of years, rising to the
highest point of 43% during this time. This quarter has seen a noticeable improvement
at 29%, with the voluntary turnover rate at 16%. Of the two leavers in Q1, one moved
to a more senior role and the other took a sabbatical before returning to Australia.

Resources Group (RG) - Performance against the Service Level Agreement (SLA)

18. The Director of Regulatory Assurance has now assumed responsibility for the liaison
between the BSB and Resources Group. Routine meetings have been set up with each
RG director to review progress, to discuss points of concern and success and to
ensure that there remains a positive and constructive level of engagement. PRP will
receive a report on the success of this new arrangement after 6 months of its
operation. Meetings with RG Directors have been productive and constructive. We are
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keen to have in place consistent arrangements for monitoring performance between
the BSB and Resources Group and a shared understanding of what is expected from
each side. PRP will continue to be kept apprised of how these arrangements are
working at each Committee meeting,

19. The following is a summary of the RG key updates and further information can be
found in the RG one report, BSB paper 070 (17) annex 5:

o Staff were updated at the all staff meeting on the property search for the new
office location.

o New premises search has begun within the agreed defined search parameters.

o Barristers have been contacted regarding the renewal of their Practising
Certificates.

o BSB examination printing has begun and will be reviewed in line with the property
strategy.

o Records and PMO have contacted BSB communication team regarding either
sharing a stand or/if the My Bar Portal demonstration have their own stand at the
Bar Conference in November.

o HR reports are 95% complete, work has now begun on converting reports over to
Customer Relationship Management (CRM) database.

o Regular drop in session have been arranged by the Finance Team to extend and
improve users knowledge of Accounts Payable (AP) processes.

PCD Performance Indicators

20. We achieved 73.8% against our KPI of 80% in the first quarter of 2017, meaning that
6.5 cases lead to the target not being met. In relation to OPI1 we achieved a
performance of 70.5%, meaning that 55 out of 78 complaints were concluded or
referred to disciplinary action within service standards during the quarter. There were a
number of cases which missed the service standard due to delays in receiving
responses and/or information from complainants, or extensions of time to supply
information. In relation to OPI2, 66.7% of external complaints were concluded or
referred to disciplinary action within 8 months. This figure is partly a consequence of
the small number of cases which fell to be closed in the quarter (6 out of 9 cases were
within service standard, meaning that 1 case resulted in the target not being met).
Nevertheless, we performed strongly in relation to OPI 3, where 88.6% of internal
complaints were concluded or referred to disciplinary action within 5 months.

21. Due to the large volume of work entering the system in the last quarter of 2016/17, the
Q1 end snapshot indicates that 39% of cases at Assessment stage are currently over-
running and this is likely to impact on the performance figures for future quarters. The
latest PCD performance report dated the 11 September has seen an improvement in
the percentage of cases within the service standards. Further updates will be given in
the BSB Q2 performance report.

Authorisations
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We are disappointed not to have achieved our overall target and attribute this to the
following:

o A third of the applications are outside of the eight weeks and included historic
applications over six months old;

o Three officers were assigned over 100 applications each for completion, whilst
embedding a programme of cross skills training within the team; and

o The current process was unstructured and needed reviewing to remove
unnecessary steps in the process

o Finalising the transition from non-executive and executive decision making and
the preparations for the disestablishment of the Qualifications Committee on 31
August 2017.

A work programme has been developed by the interim Authorisation Manager to
address the backlog of applications and ensure that quarter two will be free from aged
applications and that KPIs are achieved. See annex 4 for the full Q4 authorisations
report.

This area of the work of the BSB remains under close review, with significant senior
manager time dedicated to ensure that its performance improves. Improvement takes
time given the need to review and revise processes and to adopt the new governance
changes. Staff have responded positively to the necessary changes and there is
greater confidence that the structure and productivity of the team is now where it needs
to be. We would expect to see KPIs being met from Q2.

2017- 18 Q1 Budget and Forecast

25.

26.

Below are the headline figures for Q1 and further detail can be found in Annex 1:

a) Inthe first three months for the period ending 30 June 2017 (Q1 of 2017-18), the
BSB received £49k in non-PCF income against our budgeted projection of £64Kk (-
21%).

b)  For expenditure, in Q1 we have spent £1,151k against a budget of £1,2101k
(+1%).

The key budget issues:
a) Income

(i)  We are currently in the process of resolving our income reconciliations. At
the end of Q1 we have generated an income of £49k and we expect the
negative variation of 21%, £15k to be shown in Q2 accounts.

b)  Staff costs:

() Intotal there is a staff underspend of £20k against a staff budget of
£1,052K — a variation of -2%. The main over and underspends are
described below.

(i)  The first round of recruiting for a Programme Manager was unsuccessful.
After a second round via a search agency we have successfully recruited to
the post. The programme Manager started at the end of August and FBT
will be the main programme that they will be managing.
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(i)  Over the quarter a number of vacant posts have been recruited to.

Equality Impact Analyses

27. The Strategic Plan and Business Plan have already been through an equality impact
assessment. The Performance Indicators related to HR also monitor our performance
against various E&D measures.

Risk implications

28. Risks that may have an impact on the BSB achieving its objectives have been
considered whilst compiling the business plan activities. The risk register was last
reported to the Governance Risk and Audit Committee on 18 July 2017 and to the
Board in the private session, see BSB paper 070 (17).

Regulatory objectives

29. Delivery of the BSB strategy is aligned to the Regulatory Objectives and relates to
them as explained in the Strategic Plan documents.

Publicity
30. This report is presented in the Public part of the agenda.
Further reading
31. Corporate Risk register, see paragraph 28.
Annexes
32. Annex 1 - Q1 Dashboard
Annex 2 — Management Accounts summary
Annex 3 — PCD Performance Indicators
Annex 4 — Authorisation Team KPI’s
Annex 5 — HR Dashboard and New BSB HR Dashboard, see BSB paper 070(17) annex 4
Annex 6 — Resource Group 1 Report, see BSB paper 070(17) annex 5

Lead responsibility

Dan Burraway, Corporate Support Manager
Natasha Williams, Business Support Officer
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Q1 Dashboard
[Business Plan Activities (2017-18) Service Standards (Core activity)
Professional Conduct Indicators Q1 Target
=
" § E . E " KPtI - % fz;.compla.\ints tcorzjclu(;:ied or referred to disciplinary 73.8% 80%
22 E E L YN 5ppaperreference action within service standards
Strategic Programme 1 OP!I - % of complaints concluded or referred to
L .. . S s 70.5% 80%
Regulating in the public interest investigation within 8 weeks
OPI - % external complaints concluded or referred to 66.7°% 80% o
_ c1 m disciplinary action within 8 months following investigation e °
CMA action plan
Alternative Business Structures c1 |2 2 OPI - % of internal complaints concluded or referred to
o . s - g 88.6% 80% @
Embedding risk-based principles c1 disciplinary action within 5 months following investigation
Bar PIl and BMIF c1 Authorisations Q1 Target
Public and licensed access DO D |2 2 Para 10a |Time taken to determine applications from receipt of the complete application:
Seek s69 order (] c3 | 3 1 Para 10b [Up to 6 weeks 450% 75% @
Research Strategy ¢t 2 1 0 to 12 weeks 92.0% 98%
Standard of Proof @O 9 « IEhn Over 12 weeks 8.0% 2%
Review of disciplinary tribunal services D@ @ 1 2 1 Para 10c Entity Authorisation Decisions Ql Target
The % of authorisation decisions made within service standards
Strategic Programme 2 Within 6 Months 100% 920% @
Supporting barristers and those the BSB regulates to face the future Within 9 Months 100% 100% @
Number of Service Complaints closed |Q1 4
Continuing Professional Development QO O 1 2 2 2017 - 18 Q1 actuals against budget
Youth Courts c1 Act Bud Var
Immigration c1
Equality Objectives DO D c Para 10d |Income £49k £64k £15
Scope of practice ¢t 1 1
Anti Money Laundering c1 Expenditure £1151k £1210k £50K @
Future Bar Training c1 m Staffing (Rolling figures) 2017 2016 H QT Target
Sickness (days/FTE) 6 5@ Recruitment times
Strategic Programme 3 Sickness (days/long term) 3 3@ | to start 10 10 @
A strong and sustainable regulator Turnover (%) 29 34O (approval to sta
Turnover (Voluntary) 16 17 @ date (weeks))
Disciplinary Tribunal Regulations ¢t 2 1 IT Response times Corporate Risk Register
BSB - PII ¢t 2 1 2017 - 18 Q1 26 Apr 17 07 Jul 17
Regulatory Independence @9 9 « ER - 1 -
Governance reforms @O O < a3 Response to high priority ~ 100% @] |8 4 S 5
calls = 2]9 = 2]10
Resource Group Key Activities § §
Response to medium 100% @| [~ -
w & w w & w priority calls 16 Impact 17 Impact
F 2 o F 2 o
IM Business tools upgrade @2 1 Recruitment Process (0 [2 2
MI Improvement @3 1 New CEO @[3 1
IM CRM training o Office Move %
ATP Charges ©
Key
Control Importance Size Weighting Business Activities
C1 - BSB Control ¢4 More important ¢1 Small piece of work - Higher weighting Completed
C2 - RG control
C3 - External control 1 Less important 4 Large piece of work Lower weighting XXX Stopped
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General Council of The Bar
Bar Standards Board
Bar Standards Board Summary

Month Month Variance Y-T-D Y-T-D Variance Annual

Actual Budget F/(A) Actual Budget F/(A) Budget |BSB Ref
Income
Practising Certificate Fees 578,000 578,000 0 1,734,000( 1,734,000 0 6,936,000
Other Regulatory Income 13,156 50,700 (37,544) 48,703 64,200 (15,497) 887,000|Para 22a
Total Income 591,156 628,700 (37,544) 1,782,703| 1,798,200 (15,497) 7,823,000
Expenditure
Staff Costs - Salary Related 323,801 337,331 13,530 948,428 1,013,855 65,427 4,118,556|Para 22b
Staff Costs - Temp Staff/Recruitment 22,858 21,432 (1,426) 56,766 21,432 (35,334) 143,740|Para 22b
Staff Costs - Non- Salary Related 8,176 14,575 6,399 27,150 17,305 (9,845) 80,590
Non - Staff Costs (138,204) 81,257 219,461 119,512 158,346 38,834 868,114
Total Costs 216,631 454,595 237,964 1,151,856| 1,210,939 59,082 5,211,000
Net Surplus / (Loss) 374,525 174,105 200,420 630,847 587,261 43,585| 2,612,000
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General Council of The Bar
Bar Standards Board

Month Month Variance Y-T-D Y-T-D Variance Annual

Actual Budget F/(A) Actual Budget F/(A) Budget
Income
Practising Certificate Fees 578,000 578,000 0l 1,734,000 1,734,000 0| 6,936,000
Professional Conduct Department (1,154) 0 (1,154) 5,138 0 5,138 0
Supervision - Pre Qualification 308 0 308 0 0 0 0
Supervision - Post Qualification 0 0 0 0 0 0 0
Exams and Assessments 0 0 0 0 0 0 0
Waivers and Accreditations (29,198) 0l (29,198) 0 0 0 0
Regulatory Assurance Dept. 43,200 50,700 (7,500) 43,565 64,200 (20,635) 887,000
Total Income 591,156 628,700 (37,544)| 1,782,703 1,798,200| (15,497) 7,823,000
Expenditure - Staff Related
Gross Salaries 264,247 273,334 9,087 770,806 823,016 52,210 3,331,852
Overtime 824 0 (824) 824 0 (824) 0
TOIL / AL 0 0 0 0 0 0 0
Benefit Allowance 8,094 8,294 200 23,788 24,947 1,159 99,284
Recognition award 0 0 0 2,600 0 (2,600) 0
Severance Costs 0 0 0 0 0 0 0
Other Pay 0 0 0 0 0 0 20,000
ERS NIC 29,642 32,613 2,971 87,663 96,948 9,285 389,688
ERS Pension 20,994 23,090 2,096 62,747 68,944 6,197 277,732
Maternity / Paternity 0 0 0 0 0 0 0
Temporary Staff 4,078 21,432 17,354 18,102 21,432 3,330 88,740
Recruitment 18,780 0| (18,780) 38,664 0| (38,664) 55,000
Staff Training 2,316 11,000 8,685 20,652 11,000 (9,652) 50,000
Staff Travel : Air 2,876 250 (2,626) 2,876 500 (2,376) 6,500
Staff Travel : Train 608 1,830 1,222 631 3,840 3,209 11,810
Staff Travel : Taxi 0 50 50 63 100 37 300
Staff Travel : Other public transport 0 1,225 1,225 0 1,425 1,425 5,850
Staff Travel : Mileage 0 0 0 0 0 0 0
Staff Travel : Other 0 100 100 192 200 8 600
Staff Accom : UK 1,600 0 (1,600) 1,600 0 (1,600) 2,435
Staff Accom : Overseas 0 0 0 0 0 0 1,000
Staff Subsistence : UK 582 120 (462) 786 240 (546) 1,895
Staff Subsistence : Overseas 0 0 0 0 0 0 200
Staff Reimbursement : Phone etc 0 0 0 30 0 (30) 0
Staff Reimbursement : Health (eg eye check) 194 0 (194) 319 0 (319) 0
Staff Reimbursement : Subscriptions 0 0 0 0 0 0 0
Total Staff Related Costs 354,835 373,338 18,503| 1,032,344 1,052,593 20,248| 4,342,886
Expenditure - Non-Staff
Fees - Policy Development (45,864) 32,080 77,944 (16,348) 74,740 91,088 304,960
Fees - Committee (8,087) 7,287 15,374 31,991 15,991| (16,000) 129,674
Fees - Assurance (32,090) 9,040 41,130 12,266 9,040 (3,226) 33,080
Fees - Legal Advice (19,645) 2,500 22,145 26,903 7,500 (19,403) 71,000
Fees - Regulatory Decision 0 0 0 0 0 0 0
Recruitment 0 0 0 4,584 0 (4,584) 10,000
External Expertise Training 200 0 (200) 200 0 (200) 10,000
External Expertise Travel : Air 0 0 0 425 0 (425) 0
External Expertise Travel : Train (1,588) 1,000 2,588 7,492 1,000 (6,492) 10,050
External Expertise Travel : Taxi 70 0 (70) 237 0 (237) 0
External Expertise Travel : Other public transport (482) 600 1,082 582 2,800 2,218 10,250
External Expertise Travel : Mileage 115 0 (115) 422 0 (422) 0
External Expertise Travel : Other 16 950 934 341 2,850 2,509 11,350
External Expertise Accom : UK (86) 0 86 383 0 (383) 0
External Expertise Accom : Overseas 0 0 0 0 0 0 0
External Expertise Subsistence : UK (108) 0 108 331 0 (331) 5,500
External Expertise Subsistence : Overseas 0 0 0 0 0 0 0
External Expertise Reimbursement : Phone etc 19 0 (19) 19 0 (19) 0
Appeal - Regulatory Decision 0 0 0 0 0 0 4,700
Appeal - Regulatory Policy Decision 0 0 0 0 0 0 0
Compensation awards 0 0 0 0 0 0 0
Cost Orders (10,000) 0 10,000 (10,000) 0 10,000 0
Courier 0 0 0 0 375 375 2,400
Court charges (255) 0 255 0 0 0 0
Evaluation 0 0 0 0 0 0 0
Events (969) 2,350 3,319 2,210 8,550 6,340 23,800
External meeting refreshments (144) 0 144 1,093 0 (2,093) 0
External meeting room equipment 0 0 0 0 0 0 0
External meeting room hire 562 4,000 3,438 3,622 12,000 8,378 50,000
Gifts and Hospitality 50 1,000 950 50 1,000 950 3,500
Internal meeting: Room booking 0 0 0 0 1,000 1,000 5,000
Internal meeting: Refreshments (80) 0 80 0 50 50 250
Internal meeting: Equipment 0 0 0 0 0 0 0
IT systems development 0 0 0 0 0 0 1,500
IT systems maintenance 0 0 0 1,875 0 (2,875) 0
Legal research 0 0 0 0 0 0 0
Membership subscription 0 1,500 1,500 1,088 1,500 412 20,300
Other Casework support (56) 1,800 1,856 1,057 1,800 743 7,200
Outsourced casework 0 4,500 4,500 0 4,500 4,500 18,000
Periodicals 0 250 250 679 250 (429) 1,000
Printing (10,455) 1,250 11,705 (4,915) 1,250 6,165 5,000
Publications (684) 7,500 8,184 7,246 7,500 254 30,000
Research (8,592) 0 8,592 44,101 0| (44,101) 78,000
Scanning 0 0 0 0 0 0 3,000
Speakers 0 0 0 0 0 0 0
Storage 0 1,000 1,000 397 2,000 1,603 8,000
Transcriptions (187) 2,150 2,337 1,046 2,150 1,104 8,600
Translations 0 0 0 0 0 0 0
Witness expenses 137 500 363 137 500 363 2,000
Total Non-Staff Costs (138,204) 81,257 219,461 119,512 158,346 38,834 868,114
Total Expenditure 216,631 454,595 237,964 1,151,856 1,210,939 59,082 5,211,000
Net Surplus / (Loss) 374,525 174,105 200,420 630,847 587,261 43,585| 2,612,000
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PCD Key Performance Indicators
2017-18 2016-  2016-
PCD Measure 17 17
Ql Target YE  Target
Complaints Number of complaints received 123 n/a 369 n/a
Overarching  The percentage of complaints concluded or
KPI referred to disciplinary action within service 73.8% 80% 80.1% 80%
standards
Gl The percentage of complaints concluded or
(Assessment) . - o 70.5% 80% 84.6% 80%
referred to investigation within 8 weeks
OPI The percentage of external complaints concluded
(Investigation) or referred to disciplinary action within 8 months 66.7% 80% 70.4% 80%
following investigation
OPI The percentage of internal complaints concluded or

referred to disciplinary action within 5 months 88.6% 80% 76.4% 80%

(Investigation) following investigation

Over-Running Cases

Snapshot at the close of Q1 of 2017-18

S —— P
Assessment (8 weeks) 59 23 39%
External Investigation (8 months) 45 8 18%
Internal Investigation (5 months) 56 3 5%
Total 160 34 21%

Note

OPIs and the overall KPI measure closed cases — In consequences, cases that are delayed (however
legitimate the reason) will impact these figures.
The overall KPI reflects the combined effect of the three individual OPIs

BSB 280917
249



250



Annex 4 to BSB Paper 065 (17) (%)
Part 1 — Public

Authorisations Team — Performance against Key Performance Indicators (“KPIs”) for
the First Quarter of Financial Year 2017/18

Applications

1. The KPIs for authorisation applications previously determined by the Qualifications
Committee and now delegated to staff are:

i) The percentage of applications determined within six weeks of receipt of the
complete application (which includes all required documentation and the
application fee).

Target: 75%

i) The percentage of applications determined within twelve weeks of receipt of the
complete application (which includes all required documentation and the
application fee).

Target: 98%

2. The following diagrams illustrate performance against these KPIs and includes the
percentage of applications determined between nought to six weeks, six and eight
weeks and nought to twelve weeks during the period 15t April and 30" June 2017.

1st Quarter Applications Applications Determined %

8%

\

92%

45%

22%

>8Weeks W6-8 Weeks WM< 6 Weeks

B0-12 weeks > 12 Weeks

01/04/2017 to 30/06/2017

Total Applications Number %
Total Applications Determined 308 100%
Determined between 0 and 12 weeks 284 92%
Determined between 0 and 8 weeks 104 67%
Determined outside of 8 weeks 103 33%
Determined between 6 and 8 weeks 67 22%
Determined within 6 weeks 137 45%
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3. The following charts illustrate the team’s performance each month against KPIs

April Applications May Applications
P |
50
30 y
\_ P 4 \“\» 25/
>8 Weeks H6to8 Weeks M<6Weeks >8 Weeks M 6to8 Weeks M <6Weeks

June Applications

a7

>8 Weeks W6to 8 Weeks W< 6 Weeks

~—

April 2017

A total of 83 applications had decisions determined during April.
50% of the applications were determined in less than 6 weeks.
The average number days taken to complete assessments was 44 (6 weeks)

i) May 2017

e Atotal of 100 decisions were made during May.
e 66% were within 8 weeks.
e The average number of days taken to complete assessments was 47 (6 ¥2 weeks)

iii) June 2017
e Atotal of 125 decisions were made during June

o 62% were within 8 weeks
¢ The average number of days taken to complete assessments was 55 (8 weeks)
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Other Considerations

The KPIs were not met largely due to:

an inclusion of historic applications which impacted on the average number of
days taken to complete determinations.

the implementation of new processes and deadlines to enable a more effective
service.

a targeted approach to focus on assessing applications over 8 weeks old.
cross skilling also being embedded via job shadowing and knowledge sharing.

4. 30 working day turnaround

Set KPIs are based on 6 weeks (30 working days) turnaround periods which
straddle months either side of the month in which a decision is due. Therefore,
applications considered complete and received between 20" February and 20™
May 2017 were due to be assessed in this quarter.

an average of 5 applications per day are received during off peak periods.

this quarter 300 applications received, of which 184 (60%) were deemed
“‘complete”

only “complete” applications which were received up to and including 20" May
were due to be decided by 30" June.

a total of 104 “complete” applications received during this quarter were not due
for assessment before July.

The charts below illustrate the percentage of applications received within the
turnaround period, the months which they were assessed and whether they were
“in date” or overdue.

*|t is worth noting that during this quarter 31 applications (10% of all applications
determined) were in advance of the month due.

Received between 20/02/17
and 18/03/17 - Due April 2017

60%
40%
20%

0%

Jan/Mar April May June

Number<6 Weeks Number 6 - 8 Weeks

B Number >8 Weeks
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Received between 20/03/2017
and 18/04/2017 - Due May 2017
40%
30%
20%
10%
o% [

Jan/Mar April May June

Number < 6 Weeks = 6 to 8 Weeks B Number > 8 Weeks

Received between 19/04/2017
and 20/05/2017 - Due June 2017

25%
20%
15%
10%
5% I
0%

Jan/Mar April May June
Number < 6 Weeks 6 to 8 Weeks B Number > 8 Weeks

5. Historic Applications Backlog

i) The team started the quarter with an historic backlog, which accounted for 28%
of the decisions made and included applications that had been outstanding
between 3 and 11 months.

e 103 applications fell into this backlog of work

¢ the average number of days taken to determine decisions for these applications
was 83 days (11 weeks).

o applications between 6 and 8 weeks old at the date of decision took an average
amount of 51 days (7 ¥z weeks) to finalise decision

e applications determined within 6 weeks took 23 days (3 weeks) on average.

75% of “live” applications awaiting decisions were assessed and determined within an
average of 49 days (7 weeks). These applications had due decision dates spanning an
11month period between July 2016 and August 2017.

i) The chart below compares the average number of days taken to determine
decisions against our KPIs and demonstrates the impact the historic backlog has
made on these figures.
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. [
0

Total Decisions

> 8 weeks

6 to 8 weeks

Decisions mwmm Average Days ——KPI

< 6 weeks

Decisions made April to June Number of Average days taken
2017 Decisions
All decisions 308 49
Over 8 weeks (57 + days) 103 83
6 to 8 weeks (43 to 56 days) 68 51
Within 6 weeks (up to 42 days) 137 23
6. Work Programme (15t April to 30" June 2017)
i) An average of 5 or 6 applications are received daily which equates to 25 to 30

applications per week. The work programme aims to:

e complete 30 to 40 decisions

per week

e reduce the backlog at a rate of 5 to 10 applications per week.

The table below illustrates this:

Total Applications Number %
Total Live Applications 468 100%
Total Incomplete Applications 56 11%
Total Applications to be determined 412 100%
Overdue (due date > 8 weeks) 103 22%
Due between 6 and 8 weeks 88 21%
Due date June 136 33%
Due date in July 60 15%
Due Date in August 13 3%
Due date in September 0 0%
Total applications Determined 309 75%
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7. Comparative Stats 2016/2018

The chart below illustrates the comparison between last years and this year’s performance
against the KPlIs.

% Determinations within 6 weeks

100%
80%
60%
40% —
20%

0%

e 2016/2017 o= 2017/2018 e KP|

*Figures based on “completed” applications received and determined in the same month.

i) This first quarter has shown a dip in performance due to the time allocated to cross skills
learning & development within the team, to become more generic and to enable more
effective working.

8. Types of application determined

The table below illustrates the number of decisions made by the type of application received
and how quickly decisions were made. This is measured against our KPI.

120
100
80
60
40
o I A |||-._-| Pl 'HETREEN I I0R IF
VU CE CLUVCEVCcCc W VWwCoCo=0% % dcoccos -~ S vds oo s c
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*This also illustrates a skills deficit within the team
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9. Decisions by officer (April to June 2017)

QFL

QP Requirement Waiver ==

Qualifying Sessions =

Reactivation of stale..
Reg Euro Lawyer =

Part 1 — Public

Retro Reg of Pup =

Transferring Solicitor

VCC Exemption ®

The table below is not a reflection of individual officer’s performance but a reflection of the
inequity of work load.

)

These decisions can be broken down by application type decided by each officer.
During this quarter there were 308 decisions completed by officers and 10 reviews
(ICC and QC) completed by the Authorisations Manager.

average of 85 applications per officer
inequity of distribution of work/poor use of resources
additional training requirements across the team.
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10. Reviews
i) Review decisions accounted for 3% of all decisions made this quarter

e 1 ICC - decision overturned
e 9 QC - decisions upheld

11. Quality assurance
i) 69 applications across the board (22.5%) were Quality Assured

o 100% of approved decisions were sound
e 7% had minor issues including administrative errors or insufficient reasons for
decline

12. Overview

We are disappointed not to have achieved our overall target and attribute this to the
following:

e A third of applications were outside of the 8 weeks and included historic applications
over 6 months old.

o 3 officers were assigned over 100 applications each for completion, whilst
embedding a programme of cross skills training within the team.

e the current process was unstructured and needed reviewing to remove unnecessary
delays

i) A new Interim Authorisations Manager has developed a work programme to address the
backlog of applications and ensure that the 2" Quarter will be free from aged applications
and KPIs are achieved.

e The average number of days taken to determine applications for this period was 49

140 Decisions by Officer

120
100
80
60

40
20

Number of applications
Average number of days

Manager Officer 1 Officer 2 Officer 3 Additional
Applications Average Days ===/ t0 6 weeks KPI

Manager (Review ICC and QC) 10 44

Officer 1 84 37

Officer 2 126 48

Officer 3 79 37

Additional resources 9 17
days (7 weeks), which is within the given KPI (6-8 weeks).
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o officers will be assessing applications with due dates between 30/06/17 and 18/07/17
in mid-July.

i) Further investigation of these historic applications uncovered that if an application was
placed “on hold” for any reason the clock remained ticking and presented an inaccurate
representation of the length of time taken to complete the assessment.

e This issue has been addressed for the 2nd quarter and applications will not be held
for more than one month and where they are placed on hold the clock will be reset.

iii) Another determining factor which created delays is a lack of shared skills and knowledge
within the team, the programme of cross skilling is addressing this issue although training
needs remain with certain applications.

o aim for the next quarter is that all three officers able to assess all applications
and entity authorisations and quality assure each other’s work

e the risk during the next quarter is the expected increase in academic stage and
pupillage applications, which is where the current skills deficit lies.

e the more structured work programme will address the issues

Entity (including ABS) Authorisation
13. The KPIs for Entity Authorisation are:

iii) The percentage of authorisation decisions made within six months of receipt of
the application and associated fee.
Target: 90%

iv) The percentage of authorisation decisions made within nine months of receipt of
the application and associated fee.
Target: 100%

The following diagram illustrates performance against these KPIs for the 1 Quarter

KPI

105%
100%
95%
90%

85%
< 6 months 6-9 months

Entities ABS e KP|
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We have met and exceeded our targets for the first quarter, with no outstanding
authorisations due before August

14. Entity Type
i) A total of nine Authorisations were completed during the 1% quarter

e BSB Authorised Body (Entity) 55%
e BSB Licensed Body (ABS) 45%

i) There are sixteen Authorisations pending

¢ BSB Authorised Body (Entity) 75%
e BSB Licensed Body (ABS) 25%

iif) There are no overdue Authorisations

e BSB Authorised Body (Entity) 0%
o BSB Licensed Body (ABS) 0%

iv) There were eleven annual renewals

e BSB Authorised Body (Entity) 100%
e BSB Licensed Body (ABS) 0%

The following diagram gives a breakdown of the 16 current “live” applications and stage they
are at within the process and is representative of expected turnaround

"Live" Entities Authorisations

On hold Awaiting Information
1st assessment 2nd assessment

Pending Authorisation

15. Outcomes

The chart below illustrates the various outcomes for both Entities and ABS
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Outcomes
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Authorised Declined Withdrawn Withdrawn Renewals Closures
(Business) (BSB)

M Entity W ABS

16. Resources

i) A programme of interdepartmental skills training means that there are currently five
officers competent in assessing and authorising these applications

i) Future training will provide an additional two members of staff with the same
competency

17. Quality Assurance

i) Increased resource enables and additional and independent level of Quality Assurance
to be applied to decisions

iii) No issues have been identified relating to assessments or decisions

18. Service Improvement

i) Staff identified delays in the process relating to insurance and this has been resolved by
meeting with Bar Mutual and discussing our requirements and expectations.

i) Staff are engaged in a review of processes to identify areas for improvement and deliver
more effective services

19. Next Steps

i) Staff are engaged in a structured work programme aimed at eliminating any backlog,
achieving KPlIs and maintaining a consistent level of service

i) Staff are committed to continued success and aim to achieve and exceed KPIs during the
next three quarters.

Sam Jensen
Interim Authorisations Manager

20 July 2017
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Chair’s Report on Visits and External Meetings, September 2017
Status:
1. For noting
Executive Summary:
2. In the interests of good governance, openness and transparency, this paper sets out
the Chair’s visits and meetings since the last Board meeting.
List of Visits and Meetings:
Sir Andrew Burns
4 September Attended the PRP meeting
5 September Attended lunch meeting with Baroness Deech
5 September Met with ClLex and SRA
7 September Attended PII TCG
12 September Met with Malcolm Cree, Chief Executive Bar Council
12 September Attended GRA meeting
13 September Attended PCC Away Day
19 September Lunch with Desmond Browne QC, President of COIC
20 September Attended BSB/LSB Board to Board meeting
20 September Attended ILFM (Institute of Legal Finance and Management)
Luncheon
20 September Attended Chairs’ Committee
26 September Attended Finance Committee
BSB 280917
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Director General’s report - BSB meeting 28 September 2017

For consideration and noting.

Director General

1.

In common with many other BSB staff | have had a period of leave since the last Board
meeting. A number of areas of work have nevertheless needed to proceed quite
intensively over the summer, including 2018 budget planning, and work on the CMA
and FBT consultations in particular. | am grateful for the efforts of all the staff involved.

Since returning from leave | have contributed to several regulator CEO level working
meetings on the CMA consultations, and further work especially with external
stakeholders on FBT. | have attended discussions with three universities to look at the
future landscape for professional legal education and addressed the Association of
Graduate Careers Advisers on the same topic at their annual conference in
Nottingham.

I have also overseen work on Board recruitment, in respect of which there have been
several key milestones since late July.

The two cross cutting programmes in which | am closely involved are reported on
immediately below.

Future Bar Training programme

2017 FBT Consultation

As discussed at the July Board meeting, we are planning to hold an open consultation
to inform a number of policy proposals relating to:

e The continuing role of the Inns of Court in Bar training;
e Future regulatory arrangements for work-based learning; and
e The Authorisation Framework

The consultation will also set out draft principles relating to recognising foreign qualified
lawyers and the need for transitional arrangements whilst training providers adapt and
seek authorisation for new training pathways. Full Equality Impact Analyses have been
conducted on each of the policy options in the consultation.

The consultation is expected to be published in the first week of October and run until
the first week in January 2018, enabling all key stakeholders in the profession, students
and training providers to respond to the proposals raised. We also plan to ensure
exposure to the issues by staging several roadshows in key locations across England
and Wales. We are planning all events, where possible, in conjunction with consultation
events being planned for the CMA consultation.

Following the consultation closing, we plan to bring recommendations to the Board over
the course of spring 2018 and to have a draft set of rules to consult on in summer 2018.

Authorisation Framework

Consultants Jane Chapman and Carol Wadsworth-Jones have continued to work with
us on developing the Authorisation Framework. Work during this period has focussed
on framing the document in Plain English terms, in particular to ensure that the
definitions of the four principles of flexibility, affordability, accessibility and high
standards are clear. The document also outlines what is expected of potential
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Authorised Education and Training Organisations in terms of proposed mandatory and
recommended requirements that they will need to fulfil, to ensure that new training
pathways enable prospective barristers to meet the requirements of the Professional
Statement for Barristers. Further work will be done to determine the proposed evidence
base for demonstrating how those requirements will be met. The Education and
Training Committee discussed the draft Authorisation Framework at its meeting on 5
September 2017.

Review of Curriculum and Assessments

The Task Completion Group for the Review of Curriculum and Assessments put their
proposals for a revised curriculum and assessment strategy for the vocational stage of
training to the Education and Training Committee on 5 September 2017. These
proposals were the product of an extensive review of the available evidence relating to
the Bar Professional Training Course, as well as engagement with current BPTC
providers, pupil supervisors, and recent pupils. The view of the Education and Training
Committee was that the proposals should not form part of the main Future Bar Training
consultation, but that a programme of consultative engagement should take place with
relevant stakeholders over the next three months. The Task Completion Group is now
planning these activities, which will be targeted to relevant stakeholders, including
BPTC providers, representatives from the Inns of Court and recent students. The Group
will also consider the compulsory training courses currently undertaken during pupillage
and in the first three years of practice.

Pupillage

Staff from the Pupillage Project team are in communication with the PTOs who have
signed up to the Pupillage Pilot (implementation of the Professional Statement) and
work has commenced.

We need more chambers to participate in the pilot to ensure that the conclusions we
reach are valid. The FBT Strategic Programme Oversight Group have therefore
decided to extend the Pupillage Pilot into 2018/19. Mandating the Professional
Statement as a means of assessing pupils’ competence has therefore been extended
to 2019/20. We would welcome support from Board members in encouraging more
chambers to participate in the pilot.

Requlatory Operations programme

13.

14,

CAT (Centralised Assessment Team)

Testing for of the new risk assessment methodology began on 17 July. We now have 9
assessors trained to conduct assessments. We have been making changes to the
system and guidance as testing has progressed so far, and testing is due to continue
through until the end of September.

The Project Team have also been refining the end-to-end CAT assessment process,
with focus over the last month on the “pre-assessment” part of the process.

Strategy & Policy

Professional Standards

15.

Work on the next amendment of the BSB Handbook, scheduled for issue on 6
November is ongoing. An exemption application for three minor rule changes has been
sent to the LSB, and has been granted. The LSB has now approved an application to
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change our rules and require chambers to make shared parental leave arrangements
for barristers.

In July and August, the team received over 220 calls and e-mails to the Professional
Standards Helpline. This brings the total number of enquiries received this year
(January — August) to over 820.

The BSB is committed to issuing, by the end of September, a policy consultation
focused on the CMA’s recommendation to deliver a step change in standards of
transparency. The consultation will be discussed by the Board at its September
meeting, and includes worked examples of potential new transparency requirements.
The consultation has also been informed by research into price and service
transparency provided by barristers. This has been conducted by the Research Team.
Emerging findings have been shared with the Board and the full report will be published
once finalised. The Professional Standards Team has worked with the Communications
and Public Engagement Team to develop an engagement plan for the consultation,
seeking feedback from both the profession and consumer groups. The Professional
Standards Team will also be overseeing the piloting of potential new requirements by
the profession from early November to February 2018. Design of and recruitment to the
pilots is underway and the publication of the consultation will include a callout for further
volunteers. Feedback on the consultation, the piloting of potential new requirements
and further research and consumer testing will then inform the BSB’s final policy
position on transparency and in turn, the development of new rules. A rule change
consultation will be issued in March 2018, with new rules coming into force by the end
of 2018.

The consultation on changes to the Public and Licensed Access Rules closes on 26
September. Work also continues on implementing the other recommendations of the
Public and Licensed Access review — standalone regulatory guidance on conducting
litigation has been published, and featured in the September edition of the Regulatory
Update. A report on the Public and Licensed Access consultation will be produced for
the October Board meeting, following which we hope to apply to LSB for approval of the
new rules.

The consultation on rule changes to collect additional information at Authorisation to
Practise closed on 15 September. Work is already underway to draft the LSB
application, Board paper and analysis of consultation responses, which will be
considered by the Board in October.

Following discussion by the Board at its July meeting, work continues on the
implications of legal services providers recommending and arranging After the Event
(ATE) insurance. The team are working with CILEx Regulation on a joint approach and
regulatory guidance on the subject will soon be published.

In July and August, staff from across the organisation took part in Policy Forum
discussions on the development of the vulnerability toolkit (a recommendation from the
immigration thematic review), and potential solutions to the problems identified in the
Women at the Bar research report.

The team continues to support a number of key projects across the business. This
includes support to the Records Team and Project Management Office on the
development of the new Authorisation to Practise portal. All of the guidance has been
written ready for the launch of the portal, and the current focus is on testing.
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Research

23.

24.

25.

26.

27.

28.

29.

30.

Work has progressed on our research project concerning price and service
transparency provided by barristers. To date, interviews have been completed with
professional bodies of the Bar (4), consumer representative groups (4) and a sample of
legal service providers (7). Further interviews have been scheduled for September and
a survey of legal services consumers is in progress. A report of emerging findings has
been prepared and has informed the drafting of the policy consultation focused on the
CMA'’s recommendation to deliver a step change in standards of transparency. We
have also started to provide support and guidance to the Professional Standards Team
for the piloting of potential new requirements.

We have finalised with NatCen Research the report for the Bar Training research
project. This project has conducted qualitative research into barriers to access to the
profession to inform further aspects of the Future Bar Training programme, consisting
of 25 interviews with recent BPTC students and 25 interviews with recent pupillage
applicants. The draft report was presented to the August Board meeting and the final
report is expected to be published later this year. We have supported colleagues in the
Equality and Access to Justice team in drafting an action plan in response to the
recommendations arising from the research.

We have completed research analysing differential attainment between different groups
on the BPTC and in obtaining pupillage. The draft report was presented to the August
Board meeting and the final report has now been peer reviewed is expected to be
published alongside the NatCen Research.

We have been working with the Regulatory Assurance Department and the Solicitors
Regulation Authority on a research project on judicial perceptions of criminal advocacy
of both barristers and solicitor advocates. ICPR have been appointed to carry out the
research, consisting of 60 qualitative interviews with Crown Court judges. ICPR are due
to complete the interviews by end September and a draft report is due by end October.

PixI8 are continuing their research into users of the BSB website to inform future
improvements. A survey of website users is complete, to be followed by a round of
interviews, and we will continue to work with the communications department to shape
and quality assure the research going forward.

We have been working with the Policy team on research into the operation of the
Qualified Persons rule for new practitioners, with a survey of new practitioners and
Qualified Persons launched in July. A draft report was completed and presented to the
project group in September.

We are working with the Equality and Access to Justice team to develop a proposal for
further research to determine policies aimed at improving retention of women at the Bar
and address the issues raised by last year’'s ‘Women at the Bar’ research into the
operation of the Equality Rules and the experiences of women in the profession. This
research will also inform delivery of one of the BSB’s Equality Objectives.

Our regular ‘Research Roundup’ has been updated and published on ‘verity’. The
roundup summarises recently published research in the legal sector that is relevant to
the work of the BSB.
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Reqgulatory Risk

31.

32.

33.

34.

35.

36.

37.

Risk Prioritisation

At its meeting on 27" July, the Board discussed and agreed its appetite for each of the
BSB’s Regulatory Risks in the Risk Index. This appetite is the starting point for
developing a risk profile for each of our regulatory risks, which will allow us to set the
priority for the BSB’s action against each of these risks. The Regulatory Risk Team has
met colleagues across the BSB to develop that profile and will provide the Board with
an update in November setting out how risk appetite is being applied.

Risk Roles & Responsibilities

At its meeting on 12 September, the Governance Risk & Audit Committee (GRA)
discussed a paper proposing roles and responsibilities for the management of
regulatory and corporate risk based on the four lines of defence model. This review of
responsibilities has provided an opportunity to integrate the processes for regulatory
and corporate risk further, and to clarify the roles for the Corporate Risk team and those
of the Regulatory Risk team in the consolidated reporting cycle. It has also given us the
opportunity to set out the role of the new departmental risk reporting officers, see
below.

Risk Reporting

We have successfully recruited a number of staff to be Risk Reporting Officers (RROS),
who will be responsible for producing their department’s report on regulatory risk, in
addition to a number of responsibilities previously undertaken by the ASPIRE Risk
Champions. The SMT agreed this enhanced role earlier in the year to support the
introduction of Regulatory Risk Reporting.

The Regulatory Risk team will now meet each of the RROSs to discuss their individual
approaches to producing a departmental report, as we look to bring together a first draft
Risk Report in time for the GRA meeting on 28 November.

That report will provide a high-level view of all risks, consolidating Regulatory, Strategic
and Operational into one report. This work will bring together the Risk Profile (set out
under Risk Prioritisation above), along with views of the data we have for the
occurrence of risk, new risks recognised by the Risk Forum, and the departmental risk
reports.

Key to being able to produce a single reporting document for regulatory and corporate
risks is the work to consolidate the separate impact and likelihood tables. This work has
progressed well, and the consolidated table will be included in papers to the SMT in
October and the GRA in November. The Risk Team will provide a consolidated update
to the Board in November.

Risk Assessment

Staff across PCD and Supervision have been undertaking testing of the risk
assessment tool developed to test our approach to consistent risk assessment (see
CAT report above). The risk team have held regular feedback sessions with the
assessors in order to inform changes to the tool and the guidance. A number of
challenging issues have arisen from this testing, which the risk team have discussed
with the CAT Project Team in order to develop solutions.
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Cross-regulator risk forum

BSB hosted a cross-regulator risk forum to discuss cyber-crime. The Institute of
Chartered Accountants in England and Wales chaired the meeting and gave a
presentation. This led to a healthy discussion on the different risks arising from cyber-
crime and how the different regulators seek to help their regulated communities mitigate
them.

Equality and Access to Justice

39.

40.

41.

42.

43.

44,

45.

The proposed amendment to the Parental Leave rule has been approved by the Legal
Services Board, and the updated rule will be included in the next edition of the BSB
Handbook in November 2017. The E&AJ Team are working alongside the Bar Council
as they put together their guidance documents that will be released at the same time as
the new edition of the Handbook.

Following some internal staff moves, we have appointed an E&D consultant to provide
short-term support to the Head of Equality and Access to Justice to progress the BSB
equality programme while we await the return from maternity leave of the Equality and
Diversity Senior Policy Officer.

A proposal to the Board has been prepared regarding the consultation on the rule that
governs how chambers report anonymous sexual orientation and religion and belief
data on their members.

Women at the Bar workshops have been planned for October 2017. Three workshops
will focus on strategies to reduce discrimination and barriers to retention/progression
with a wide range of stakeholders. Responses to our invitation has been positive with
currently 30 people having booked places. Additionally, a meeting with the Chair of the
Institute of Barristers Clerks has resulted in a commitment to deliver a separate
workshop with the IBC management committee if necessary.

The BSB equality and diversity eLearning programme for board committee and APEX
members has now been reviewed and updated.

A draft action plan has been prepared to progress recommendations from the NATCEN
research Barriers to Training for the Bar: a qualitative study.

New departmental Equality and Access to Justice officers have been appointed to
support the BSB with its commitment to embed E&AJ best practice across the
organisation.

Professional Conduct Department

46.

47.

Staffing

We have successfully appointed two new Professional Conduct Assistants within the
Investigations and Hearings Team, one permanent and one maternity cover.

Maryna Rasloutseva has worked in various industries including retail, e-commerce and
local government. For the last 3.5 years Maryna worked for Barnet Council, helping to
develop and implement the additional HMO (House in Multiple Occupation) licensing
scheme, providing business and performance reporting for the Environmental Health
department, and dealing with Freedom of Information requests.
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Claire Stewart is from an administration support background, having worked for over 25
years in various industries, including higher education and the private sector. For the
last 2 years, Claire had been self-employed and was running a Virtual Admin business
supporting freelance workers and small businesses with their administration needs.

Standard of Proof

The consultation closed on Friday 21 July 2017 and we have been analysing the
results, which will be presented to the Board for a decision at their October 2017
meeting as part of the public session.

Independent decision-making body (IDMB)

We have been reviewing and re-drafting the Complaints Regulations with the intention
of including the proposed changes in our consultation on the IDMB which will be
running between February — April 2018.

Disciplinary Tribunal Regulations review

We have finalised amendments to our internal policies arising from the revised
Disciplinary Tribunal regulations in preparation for them taking effect in November
2017. As with all PCD policies, these will be posted onto the BSB’s website in due
course.

Staff training

We have continued with our staff training programme. On 1 August PCD staff attended
training on dealing with witnesses, which addressed both the technical skills side of
witness handling and the softer skills of best practice for dealing with witnesses. There
was a technical aspect to the session, with staff from the CPS Witness Care Unit then
discussing their views of best practice in engaging with victims and witnesses. The
training also addressed special measures and vulnerable witnesses.

On 14 September PCD staff received training on appeals in the disciplinary context.
The session provided a refresher of the relevant Civil Procedure and Handbook rules,
as well as advice on timescales, disclosure and conducting appeals generally.

Litigation

The matter before the Supreme Court (an appeal against previous decisions to dismiss
a claim for discrimination on the basis the claim was time-barred) has now been listed
for 4 October 2017. We still await dates in relation to the discrimination claim brought
by a disbarred barrister before the Employment Tribunal.

The Judicial Review that was at the permission stage at the time of the last update has
been withdrawn. This related to a decision to dismiss part of a complaint which we
agreed to review following receipt of material from the applicant.

We have received one new Judicial Review. This is at the permission stage and is by a
complainant challenging a decision not to investigate. A different complainant has also
lodged a claim in the county court. The claimant is alleging that we failed to make
reasonable adjustments. These proceedings are currently stayed pending a review of
the decision to dismiss the complaint.
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Requlatory Assurance Department

57.

58.

59.

60.

61.

62.

63.

Youth Proceedings

The consultation on Practice Area information collection finished on 15" September. At
the time of writing, we had five responses around the registration of youth proceedings
work. The reception to the idea of registration has been positive, with stakeholders
tending to say that they believe that the proposal did not go far enough. Respondents
have included the Ministry of Justice, the Youth Justice Board, individual barristers, the
Magistrates Association and a Youth Offending Team. We are continuing to meet
stakeholders to publicise the competences and encourage them to report where
barristers are not meeting the expectations. In particular, this has involved meeting
Youth Offending Team managers across England to publicise our work.

Anti-Money Laundering and Counter Terrorist Financing

Two consultations have been launched about the new oversight regulator, the Office for
Professional Body Supervisors (OPBAS). The first, by HM Treasury (HMT), relates to
the draft regulations for creating OPBAS and establishing its powers. The second, by
the Financial Conduct Authority, concerns a Sourcebook for AML Supervisors ie.
setting out how OPBAS expects AML Supervisors to comply with their obligations and
the estimated impact of OPBAS . We have responded to the HMT consultation
(available here:

https://www.barstandardsboard.org.uk/media/1846183/2017 08 17 opbas consultatio
n_bsb response.pdf) and are preparing our response to the second consultation,
which is open until 23 October.

Work by the Legal Sector Affinity Group (LSAG) on the new joint guidance for the legal
sector is almost complete except for the section on reliance (whereby barristers are
entitled under the Money Laundering Regulations to place reliance on Customer Due
Diligence (CDD) carried out by solicitors). This is under discussion with HMT. LSAG
has agreed, as an interim measure, to submit the guidance to HMT for approval without
this section. HMT have said that they will approve the guidance by the end of the year.
LSAG has agreed with HMT to publish the guidance whilst it is pending HMT approval.

We have met with the National Crime Agency (NCA) and will be developing an
information sharing protocol with them. Initial indications are that they regard the Bar as
low risk.

We have continued to provide information to HMT to support the publication of the
National Risk Assessment (anticipated this autumn) and material that HMT will be
submitting for the Mutual Evaluation Review of the UK by the Financial Action Task
Force in 2018.

Authorisations

The Qualifications Committee sat on the 8 August and considered 9 applications for
review. Of these, 8 of the decisions were upheld and one was amended.

The scheduled dis-establishment of the Qualifications Committee was 31 August.
Recruitment of review panel members was carried out over July and August and eight
members (three barrister and five lay) were appointed from 1 September. We held a
successful and positive induction day on 13 September to introduce the group to each
other, give an overview of the BSB and, more specifically, of the Regulatory Assurance
Department and the work of the Authorisations team. The first review panel will
convene on 3 October. Key ongoing assurance measures will be implemented from the
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outset to ensure the consistency and standard of decision-making is maintained and to
manage the sharing of knowledge between the team and the panels.

Entity Regulation

The entity regulation scheme continues to operate as business-as-usual. There are 75
authorised and 4 licensed bodies currently regulated by the BSB to provide reserved
legal activities.

Training Supervision

Following the successful BPTC Providers’ Conference in July, much of the team’s work
was focussed on Future Bar Training programme matters outlined above, and
preparing for the Education and Training Committee meeting on 5 September.

During the summer period, we received a request from Cardiff University Law School to
significantly increase the size of their BPTC student cohort from 84 to 120 students
from September 2017. The Director General and Head of Training Supervision and
Examinations discussed this request and sought assurances from the Law School
regarding how it proposed to preserve the integrity of the student experience and
standards on the course with such an increase. Assurances have been received and
we will carry out a training supervision visit during the first term of the forthcoming
academic year to check that all promised measures are in place.

Reports for all training supervision visits to BPTC Providers in Academic Year 2016-17
have now been published on the BSB website.

Examinations

The Chair of the Centralised Examinations Board (CEB) and the Director General
briefly met with BPTC Directors on 14 July to listen to their concerns regarding the
Spring 2017 examinations, specifically Professional Ethics. They met again on 4
September. The CEB has committed to additional quality assurance measures, and the
time allowed for the Ethics examination will be extended.

Publication of the Chair’s report on the Spring 2017 examinations has been delayed
and it will now be published in October. As the report will not be anonymous and will
identify strong and weak cohorts, Providers will be given the opportunity to study the
report before publication. Full details of pass rates for the Spring sit will be available
once the Chair’s report is finalised and will be brought to the November meeting of the
Education and Training Committee.

Communications and Stakeholder Engagement

70.

Since this report was last prepared for the Board, the following press releases have
been issued:

o 11 July: A press release to accompany the publication of new BSB research
showing that barristers are serving family law clients well;

o 17 July: A press release about an unregistered barrister disbarred for dishonest
conduct when practising as a solicitor and for failing to declare this when being
called to the Bar;

o 1 August: A press release to accompany the publication of the 2016-17 BSB
Annual Report;
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o 1 August: A press release to accompany the publication of the 2017-17
Enforcement Annual Report highlighting the BSB'’s increased efficiency in
handling complaints;

o 10 August: A news announcement to promote the fact that translations are now
available for the BSB’s guidance on immigration and asylum related legal issues;

o 16 August: A news announcement about bogus emails purporting to come from
the BSB; and

o 23 August: A news announcement to confirm that the BSB has opened
recruitment for a Governance, Risk and Audit (GRA) Committee Barrister
Member.

The Board will have seen the fortnightly media coverage that the above
announcements generated.

Work in Progress

In addition to business-as-usual activities, at the time of writing, the following pro-active
communications are scheduled over the next few weeks and months:

¢ publication of the forthcoming BSB consultation responding to the Competition and
Market Authority’s recommendations and seeking views on how to increase
transparency standards at the Bar; and

¢ publication of the forthcoming BSB consultation about shaping the education and
training requirements for prospective barristers.

The team is also working on the following projects:

o developing and planning a series of public engagement events and roadshows to
seek views for the forthcoming CMA and FBT consultations;

o preparing for the BSB session and stand at the 2017 Bar Conference;

o analysing the results of the recent BSB website user experience survey; and

o inducting our new Press and Communications Officer, Martin O’Connor, into the
team.

Online and social media
During July, 26,062 users visited the BSB website with a further 23,030 visiting during

August. At the time of writing, we have 17,862 followers on Twitter, 2,817 followers on
LinkedIn and 387 followers on Facebook.

Corporate Services

75.

76.

Corporate Support

The Corporate Support team have been working with operational managers, the senior
management team, and PRP Committee on the proposed budget for 2017/18. This has
included preparation of income and expenditure forecasts and detailed scenario plans.
The current bid means the organisation will continue to be leanly resourced, operating
with tight margins and contingency. Despite several new mandatory expenditure items
including regulatory costs imposed by other agencies we expect to maintain our
commitment to not increasing our costs in the coming financial year.

The invitation to tender for internal audit services, issued in July was successful. A total
of 4 applications were received by the due date, and a selection panel including staff
and Governance Risk and Audit committee members have appointed Crowe Clark
Whitehill (CCW) for an initial three and a half year term. The Corporate Support team
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will assist the GRA and CCW with the formulation of an audit strategy in the coming
months.

Work is ongoing reviewing guidance and processes for contract management including
tendering within the organisation. This includes a comprehensive review of the Service
Level Agreements (SLA) between the BSB and Bar Council for the services provided by
the Resources Group. These agreements were last reviewed in 2014/15 and need to
be updated to include changes in working arrangements at the BSB and in preparation
for the relocation in 2018.

Governance

19 requests for engagement of APEX members to support policy development have
been submitted since its inception in January. All requests but two have been accepted,
with one member unable to accept a request due to its urgency and their other
commitments (that request accepted by two other experts) and one member unable to
accept a request due to their other commitments (that request accepted by one other
expert).

Five Task Completion Groups are currently active. These are:

¢ Vulnerability Toolkit, to support the development of a vulnerability toolkit to help
barristers identify, assess and manage client vulnerability. Membership includes
Board members Judith Farbey QC and Zoe McLeod, four external members and
three members of the BSB executive.

¢ Professional Indemnity Insurance (PIl), to provide advice and challenge on our PII
programme of work, including on the possible extension of the requirement to insure
with BMIF to single person entities (SPEs). Membership includes Board members
Naomi Ellenbogen QC, Andrew Mitchell QC and Nicola Sawford, APEX members
Andrew Fryer, Fran Gillon, James Harvey and Suzanne Rab, one member of the
profession (Graham Reid), and two members of the BSB executive.

e Curriculum and Assessments Review, to support us to determine the curriculum for
future paths to authorisation, to determine which syllabuses will require prescription,
and to produce an appropriate assessment strategy. Membership is comprised of
external members and the BSB executive.

e IDMB (implementation), supporting the work to develop and implement a single
independent regulatory decision-making body. Membership includes Board
members Aidan Christie QC, Nicola Sawford, Adam Solomon and Anu Thompson,
ex-Board member and Professional Conduct Committee member Tim Robinson,
Professional Conduct Committee members Simon Colton QC and Sinclair Cramsie,
and (now disestablished) Qualifications Committee members Alan Clamp and Paul
Sommerfeld.

¢ Witness Guidance, to inform development of guidance for withesses and vulnerable
witnesses and to consider the diversity and inclusion impacts of our review of the
Disciplinary Tribunal Regulations. Membership includes Professional Conduct
Committee member Marie Pye, one external member and two members of the BSB
executive.

Applications for the Chair of the BSB (to take up post on 1 January) closed on 10
August. The Independent Appointments Panel will shortlist on 28 September, with
interviews to be held on 30 October. Applications for the three lay Board member
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vacancies closed on 15 September, with 110 applications received. Interviews for those
posts will be held in November.

81. Recruitment is open for one barrister member of the Governance, Risk and Audit
Committee, with applications closing on 25 September. Following changes to the BSB'’s
Standing Orders in January 2017, eligibility is no longer limited to practising barristers.

82. The Qualifications Committee was formally disestablished on 31 August. One additional
member of APEX commenced on 1 September, to provide advice to staff taking
regulatory decisions on authorisations to practise and waivers from requirements of the
Handbook. Eight members appointed to the Authorisations Review Panel (three
barrister and five lay) also commenced in post on 1 September, to consider applications
for review of those decisions on authorisations and waivers. The first Authorisations
Review Panel meeting is to be held in the first week of October.

Resources Group

83. A Quarterly report is due in October. Of note however is the significant progress on the
IM programme, with switch over to the new CRM system expected early October.

Vanessa Davies
Director General BSB
20 September 2017
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Schedule of Board Meetings Jan 2018 — Mar 2019

1. For noting and approval.

2. Public.

Executive Summary:

3. A proposed schedule of meetings for 2018/19 is set out below. This reflects the
outcome of the surveys sent to Board Members in June and July 2017 which identified
the following proposed changes as from 1 April 2018:

a) that the start time of Board meetings is from 5.00 pm.
b) that the timing of the Board Away Days change from 2.00 pm — 6.00 pm.

Recommendation:

4.  The Board is asked to agree the schedule.

Comment / detail:

5.  The proposed dates for Bar Standards Board meetings (Jan 2018 — Mar 2019) are:

Thursday 25 Jan 2018, 4.30 pm (already diarised)
Thursday 22 Feb 2018, 4.30 pm (already diarised)
Thursday 22 Mar 2018, 4.30 pm (already diarised)
Thursday 26 Apr 2018, 2.00 pm (Board Away Day)
Thursday 24 May 2018, 5.00 pm

Thursday 28 Jun 2018, 5.00 pm

Thursday 26 Jul 2018, 5.00 pm

Thursday 27 Sept 2018, 5.00 pm

Thursday 11 Oct 2018, 5.00 pm (Board to Board with LSB)
Thursday 25 Oct 2018, 5.00 pm

Thursday 22 Nov 2018, 5.00 pm

Thursday 13 Dec 2018, 2.00 pm (Board Away Day)
Thursday 31 Jan 2019, 5.00 pm

Thursday 28 Feb 2019, 5.00 pm

Thursday 28 Mar 2019, 5.00 pm

Rebecca Forbes
Governance Manager
September 2017
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