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SIR MICHAEL HARRISON:
I ntroduction

1. This is our unanimous judgment on a preliminaryéswhich has arisen in this case
as to whether the Disciplinary Tribunal which hetlrd case against the appellant on
1%' July 2009 was properly constituted and, if it was$, what the effect of that is.

Background

2. By way of background, on f0viay 2006 the Council of the Inns of Court (“CO)C”
adopted arrangements for establishing the Tribupfmintment Body (“TAB”)with
the intention of recruiting people interested inngeon lay or barrister panels for
sitting on Disciplinary Tribunals. Under its tegnof reference, lay and barrister
panel members were to be appointed for five yeamswable once for a further five
years, but existing barrister panel members wemmifted to remain on the panel for
up to three years, that is to say, unfliay 20009.

3. It has recently been discovered that some histdecisions by Inns of Court
Disciplinary Tribunals may have been reached byefsrthe appointment of one or
more of whose members may have been technicallgctieé. As a result, on™
March 2012 the Directions Judge, Sir Anthony Mayected the Bar Standards Board
(“BSB”) to make enquiries to determine the releviacts concerning the appointment
of the non-judicial members of the Disciplinary Aunal in the circumstances of this
case.

4, The Tribunal in this case was nominated by thei@eas of COIC by a Convening
Order dated 16 June 2009 to hear three charges of professiorsdamiluct against
the appellant. The Tribunal consisted of the Ghair, His Honour Judge Bathurst-
Norman, two lay members and two barrister memb@nse of the barrister members
was Ms. Ros Carne. ltis her appointment whidh issue in this case.

5. The information obtained as a result of the ingsirdirected by the Directions Judge
was that, according to COIC, prior to the adoptdTAB’s Terms of Reference on
the 10" May 2006, no rules governed the recruitment ofviddals to COIC’s list of
panels. The terms of office were indefinite armgpantment letters were not
regularly, if ever, sent out. However, followitige adoption of TAB’s Terms of
Reference on fOMay 2006, Ms. Carne, who first sat on a Discipfin@ribunal in
June 2002, would not have been eligible to remainthe list of barrister panel
members after the expiration of the three-yearogefiom 10" May 2006, namely,
after 9" May 2009. It follows that at the time when isciplinary Tribunal sat in
this case, namely, orf'luly 2009, Ms. Carne was not eligible to be on libieof
barrister members to sit on Disciplinary Tribunals.

6. More importantly, it has been discovered that Matn@, who was apparently called
to the Bar in November 1986, only held a practisiagificate between"April 1989
and 3% December 2001.

7. The position therefore is that, when Ms. Carneosathe Disciplinary Tribunal in this
case on 1 July 2009, she, firstly, was not eligible for insion on the list of barrister
members to sit on the Tribunal and, secondly, she wot a practising barrister. That
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factual situation is accepted to be the positiorbbth the appellant and the BSB in
this case.

So far as the first of those defects is concertlet,is to say, not being on the list of
barrister members eligible to sit on a Disciplind@rjbunal, a similar situation arose in
the case ofRussell v. The Bar Standards Board (12" July 2012) which was a
decision of the Visitors of the Inns of Court cleaiiby Rabinder Singh J. In that case,
a barrister member of the Disciplinary Tribunal wasder the TAB Terms of
Reference, no longer eligible for inclusion on tis¢ of barrister members. It was
submitted that his nomination by the President wHsa vires the Disciplinary
Tribunals Regulations 2009. The Visitors rejectdte submission that the
Regulations and the TAB Terms of Reference shoaldelad as a code to govern the
composition of Disciplinary Tribunals. They heluat it was the Regulations alone
which governed the validity of the nomination of migers of the Tribunal by the
President.  The ineligibility of the Tribunal meerbfor inclusion on the list of
barrister members under the TAB Terms of Referahdenot, therefore, invalidate
the constitution of the Tribunal in that case, las tequirements of the Regulations
had been met.

As a result of that case, the appellant in thi®e dess quite properly not pursued the
point that Ms. Carne was not eligible for inclusion the list of barrister members

under the TAB Terms of Reference. The point siésin this case, therefore, relates
to the fact that Ms. Carne was not a practisingister when she was nominated by
the President.

Statutory provisions

10.

11.

12.

Regulation 2(2), which deals with the compositidma ®isciplinary Tribun
Tribunal, provides that:

“A five-person panel shall (subject to paragraph l6élow)
consist of the following five persons nominated kye
President:

(a) as Chairman, a Judge; and
(b) two lay members; and

(c) two practising barristers of not less than sewears'
standing.”

We were informed that, prior to the 2009 Regulajahe 2005 Regulations had not
required a barrister member to be a practisingdiarr

Regulation 8(1)(c) requires the President to isau€onvening Order specifying,
amongst other things, the names and status of #msomps constituting the
Disciplinary Tribunal to hear the case, and panalgr@) of that Regulation gives the
defendant the right to object to any members ofTttilgunal.
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Theissue

13.

There is no dispute in this case that Ms. Carneneas practising barrister when she
was nominated by the President to sit on the Tabonwhen she sat on the Tribunal
on T' July 2009. Her appointment did not, therefaemply with Regulation
2(2)(c). The issue in this case is what effeat failure to comply with Regulation
2(2)(c) has on the validity of the constitutiontloé Tribunal. That, in turn, gives rise
to the question whether the doctrinedeffacto authority applies in the circumstances
of this case.

Defacto authority

14.

15.

In the case oRussdll v. The Bar Standards Board, the Visitors considered the issue
of de facto authority in the event that they were wrong in tr@nclusion that the
Tribunal was validly constituted in accordance vilie Regulations. They held that
membership of a Disciplinary Tribunal is an offite which thede facto doctrine
applies as being part of the system of the puldiministration of justice. In the
circumstances of that case, they held that the gm@d member did have colourable
authority in accordance with the principles mergidioy Butler CJ in the Connecticut
case ofState v. Carroll [1871] 38 Conn 449, as approved by Hale LJ (astksbe
was) in Fawdry v. Murfitt [2003] QB 104, and that he was not a “usurper” as
described in paragraph 18 of the Court of Appealgment inCoppard v. HM
Customs & Excise [2003] EWCA (Civ) 511 in the sense that he wasexarcising an
authority which he knew he did not possess or aghioh he was wilfully blind.

Of course, the facts of tHeussell case are different from this case because, although
both cases involved a Tribunal member who wasgii#é for inclusion on the list of
barrister members under the TAB Terms of Referetiee,Tribunal member in the
Russell case was a practising barrister of not thas seven years’ standing as
required by Regulation 2(2)(c) of the Regulatiomkereas in this case Ms. Carne was
not a practising barrister as required by that Raetgun.

Submissions

16.

17.

Having set out the background to this matter, wen tto deal briefly with the
submissions that have been made. Mr. Panedais written submissions, submitted
that Ms. Carne did not and could not have loadfacto authority to sit on the
Disciplinary Tribunal as she did not have the rsijaiqualifications to be considered,
let alone appointed, as a practising barrister neznolb the Tribunal as required by
Regulation 2(2)(c). He submitted that the ConwgnOrder cannot validate a
defective appointment simply by virtue of the Comwg Order itself. He submitted
that the Convening Order must be in accordance th@éRegulations and that, if it is
not, it isultra vires, invalid and defective.

In his further submissions this morning, Mr. Pamessgessed the mandatory nature of
the wording of Regulation 2(2)(c), including the ndd'shall”, and submitted that it
would make a mockery of that mandatory requirenifabhtould not be relied on and
if the BSB were simply able, in those circumstantesely on thele facto doctrine.

He said it could result in ‘the baker’s wife’ being the Panel.
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18.

19.

20.

He stressed the importance of the Convening Onagisabmitted that only a cursory
investigation in this case would have revealed Mat Carne was not a practising
barrister. He pointed out, firstly, that it wag kaown in this case whether or not Ms.
Carne was wilfully blind to the fact that she diok mualify under the Regulations to
sit on the Tribunal and, secondly, that there heehlno statement obtained from her.
There had been, he said, no effort to substarttiateshe was not wilfully blind to her
ineligibility.

Mr. Panesar sought to rely on paragraphs 25, 2728raf the Russell case, but Mr.
Cross pointed out, on behalf of the BSB, that themme paragraphs show that the
second issue in the case Riissell is predicated on the nomination not being in
accordance with the Regulations. Mr. Panesar tigeeed that thele facto doctrine
can apply to a nomination which is not in accorégaméth the requirements. His
point was that insufficient enquiries had been mamdind out what the factual
situation was. He said that a witness statenstiaiuld have been obtained from Ms.
Carne and proper enquiries should have been madet dbe eligibility of the
members of the Tribunal and about Ms. Carne’s stkmowledge about the validity
of her nomination.

Mr. Cross pointed out that Mr. Panesar had not estgg anything in the
circumstances of this case to make the BSB thiekksiew or had shut her eyes to the
fact that she did not have authority. He expldihew the BSB has had to spend a
great deal of time this year in correspondence Wi@IC about potential defects in
Disciplinary Tribunals going back years and yeardde also suggested that there
could have been a difficulty in the BSB approachikg. Carne about her knowledge
of her eligibility to be a member of the Tribunadause the BSB is a party to the
dispute.

Conclusions

21.

22.

The doctrine ofle facto authority is an ancient one. The central requéaeim for the
operation of the doctrine is that the person esgergi the office must have been
reputed to hold it. In th&awdry case, Hale LJ (as she then was) quoted with
approval the following passage from thd' &dition of Wade and Forsyth,
Administrative Law at pages 291 to 292:

“The acts of [an] officer or judge may be held wovalid in law

even though his own appointment is invalid andrutht he has
no legal power at all. The logic of annulling kit acts has to
yield to the desirability of upholding them where has acted
in the office under a general supposition of himpetence to
do so.”

Applying that statement to the circumstances of tase, the appointment of Ms.
Carne was invalid because she was not a practisangster at the relevant time,
contrary to the requirement of Regulation 2(2)(dh truth, she had no legal power at
all, yet she acted in her office under a generppesition at the time that she was
competent to do so. In our view, the doctrinedeffacto authority is capable of

applying in those circumstances. Whether it shayipdly in those circumstances will
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23.

24,

25.

26.

depend, amongst other things, on whether Ms. Chatk a colourable title and
whether or not she was a “usurper”.

So far as the question of colourable title is coned, in the=awdry case Hale LJ (as
she then was) cited with approval the followinggzage from the judgment of Butler
CJ in theCarroll case at pages 471 to 472 as follows:

“An officer de facto is one whose acts, though not those of a
lawful officer, the law, upon principles of poliand justice,
will hold valid so far as they involve the interesif the public
and third persons, where the duties of the offieeevexercised.
First, without a known appointment or election, batler such
circumstances of reputation or acquiescence as eatcalated
to induce people, without inquiry, to submit to iowoke his
action, supposing him to be the officer he assuntede.
Second, under colour of a known and valid appointe
election, but where the officer had failed to confato some
precedent requirement or condition, as to take ah,@ive a
bond, or the like. Third, under the colour of aokm election
or appointment, void because the officer was nigfitdé, or
because there was a want of power in the electirgointing
body, or by reason of some defect or irregulantjts exercise,
such ineligibility, want of power, or defect beimgknown to
the public ...”

In our view, Ms. Carne had colourable authorityagtordance with those principles.
Her nomination fell within at least the third cabeg mentioned in that extract
because she was not eligible for appointment asasisenot a practising barrister at
the time, and also because there was a want of rppwiae appointing body, and
those matters were unknown to the public. She speifically named in the
Convening Order dated ¥6June 2009 and that order demonstrated that she was
sitting as a member of the Tribunal. Even tholgh Carne was not eligible to be
nominated, her apparent nomination gave her, irviguv, a colourable title.

So far as the question of being a “usurper” is eomed, the description arises from
the following passage in paragraph 18 of the CouAppeal in theCoppard case:

“We would hold that the de facto doctrine canndtdzde the
acts, nor therefore ratify the authority, of a parsvho, though
believed by the world to be a judge of the couriMmich he
sits, knows that he is not. We accept, on well-kn@nnciples,
that a person who knows he lacks authority inclualgeerson
who has shut his eyes to that fact when it is alvidut not a
person who has simply neglected to find it out. Wi call
such a person a usurper.”

Mr. Panesar had not previously taken the point ig vritten submissions that a
witness statement should have been taken from MsneC nor had Mr. Panesar
requested the BSB to do so. Whilst a witnes®stant might have been useful, we
have to deal with the matter on the evidence bafsre There is no evidence as to the
state of Ms. Carne’s knowledge of her authoritysitoon the Tribunal. She must be
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27.

28.

29.

30.

taken to know that she was not a practising barrigiut that is a different thing to
knowing that she had to be a practising barristesitton the Tribunal, as opposed to
just being a barrister as had been the case unel@révious Regulations.

There is nothing in the papers before us to sugtedtshe knew or deliberately
closed her eyes to any obvious lack of authorityhenpart. She would have been
served with the Convening Order naming her as tember of the Tribunal and she
must have believed that she had been validly apgaiotherwise she would not have
sat. Similarly, the other four members of thebtinal, which included a Judge, must
have believed that she had been validly appointegshe was plainly believed, and
must have believed herself, to have the necessdhprty to sit. In our view, she
was not a “usurper” within the meaning of that wasl described by the Court of
Appeal in theCoppard case.

We have therefore concluded that the fact that ®latne was not a practising
barrister as required by Regulation 2(2)(c) of BRegulations does not prevent the
operation of the doctrine ale facto authority in the circumstances of this case. tTha
doctrine, in our view, applies in this case. Wesider that Ms. Carne hatk facto
authority to sit as a member of the Disciplinarybtinal appointed by the Convening
Order of the 18 June 2009.

We therefore decide this preliminary issue in favoithe BSB.
Now we turn to the question of appeal against seete

(The hearing continued)



