ACCEPTANCE OF INSTRUCTIONS

CONSULTATION PAPER

ISSUED BY THE RULES COMMITTEE OF THE BAR STANDARDS BOARD

Introduction

1. The Rules Committee of the Bar Standards Board wishes to consult the Bar, the Inns, solicitors and other professional clients, and lay consumers and other interested groups in relation to some particularly important, proposed changes to the Bar’s Code of Conduct.

2. The changes relate to the circumstances in which a barrister is deemed to have accepted a brief or other instructions to do work, what professional obligations and duties follow from that acceptance, and in what circumstances the brief or instructions may or must be returned without the work having been completed.

3. The reasons why changes to the Code of Conduct are contemplated in these respects are principally that –

(a) The Code is drafted on the basis that most work performed by barristers hitherto is done on the standard, non-contractual Terms of Work on which Barristers offer their Services to Solicitors 1988, as amended (Annexe G1 to the Code).  Standard Contractual Terms do also exist (Annexe G2), but these are little used in practice
.  There is likely soon to be a significant change in practice with new, standard contractual terms becoming the usual basis on which non-publicly funded instructions are accepted by a barrister.  The Code needs amending to reflect this impending change in practice.

(b) The current provisions of the Code have given rise to difficulties of interpretation in Disciplinary Tribunals, with calls for clarification from chairmen of such tribunals. There does appear to be uncertainty as to whether a brief has been accepted for the purposes of the Code if written instructions have not been received, or if a fee has not been agreed, and in what circumstances a barrister is entitled to withdraw from a case where a date has been fixed for a hearing, or otherwise.

4. In response to these matters, a working sub-group of the Rules Committee, including lay representation as well as representation from clerks and the civil and criminal sides of the profession, has recommended that changes be made to update and clarify the Code.  

5. Responses to the Paper are invited by 1st December 2006 and should be sent to Oliver Hanmer at the Bar Standards Board, 289-293 High Holborn, London WC1V 7HZ or by e-mail to oliverhanmer@barcouncil.org.uk. It would be particularly helpful if you would provide answers to the specific questions set out in bold type in this paper, or as many of them as you wish or are able to answer; but any other comments or evidence you wish to give relating to the acceptance of instructions by barristers will be gratefully received and considered by the Rules Committee.

The Current Provisions of the Code

6. The relevant provisions of the Code are found at rules 601 to 610 in Part VI (annexe 1). They essentially deal with the following matters:

(a) the cab rank principle, obliging a barrister to accept instructions, and the exceptions to it (rules 601, 602, 604, 605);

(b) circumstances in which a barrister must not accept instructions on account of actual or likely professional embarrassment of one kind or another (rule 603);

(c) a barrister’s duty to review and keep under review the way in which the lay client’s interests are best served in terms of representation (rules 606, 607) – a category that overlaps acceptance of instructions and withdrawal;

(d) circumstances in which a barrister may or must cease to act (rules 608, 609, 610)

The current provisions are lengthy and detailed.  You are referred to annexe 1.

7. The concept of acceptance of instructions is used in the Code to define not only what work a barrister must in principle accept, but also the point in time at which the barrister becomes subject to a professional duty to do the work.  The cab rank rule, and the exceptions to it, define when such instructions may or must be accepted or refused.  The obligations under the Code that apply once the instructions are accepted really supply an equivalent framework to a set of contractual terms defining the obligation to provide the services in question.  

8. Much publicly funded work will continue to be done on non-contractual terms (although increasingly contracts for services are found in the publicly funded sector).  The working group considered whether separate rules should be drawn for contractual and non-contractual work but were of the view that this was neither necessary nor desirable.  The Code therefore needs to continue to provide a clear distinction, in a non-contractual environment, between discussions and provisional bookings on the one hand and a professional duty to perform the services on the other.  At the same time, it needs to apply in the “new” contractual world in which the substantial majority of (or perhaps in time all) privately funded work will be done by the Bar.  Where a barrister and a solicitor (or other professional or public access client) make a contract, it is self-evidently the making of the contract that should define the time when a duty to perform the services arises.

9. The new Standard Contractual Terms on which Barristers Offer their Services to Solicitors are in course of negotiation between the Bar Council and the Law Society.  The current draft is at annexe 2.  It can be seen that the contract requires the barrister to do the work in accordance with the Code of Conduct, and so the circumstances in which a barrister can return a brief or instructions will continue to be defined by the Code.  The standard terms do not require any fee or rate of remuneration to have been agreed: they contain provisions for arbitration in the event of work having been done without prior agreement on a fee, or of a dispute between the parties as to what fee is payable.

10. It is proposed that the cab rank rule will apply to all work offered on the Standard Contractual Terms, but that it will not apply to work offered on different terms or on a non-contractual basis.  It can therefore be seen that the change in practice will be significant, however the Standard Contractual Terms are intended to be clear and as fair to both parties as the current non-contractual terms are.  The Standard Contractual Terms will be a direct replacement for the non-contractual terms when the Law Society ceases to support the Withdrawal of Credit and Joint Tribunal scheme that currently underpins the non-contractual terms of work.

Approach to Reform

11. The working group debated whether, in the new contractual world, it was possible to do away altogether with the concept of acceptance of instructions.  It was considered that this was not possible, owing to the large number of publicly-funded cases that are not yet contracted for, and the possibility (unless there is a further amendment to the Code) of parties in a privately funded case agreeing to proceed without any contract in place.  There still needs to be identified a point in time at which a barrister is under a professional duty to provide the services requested and to make himself available for that purpose.

12. In debating the possible changes to the Code, the working group considered that any amendment should be approached on the following basis:

(1) One should not be limited to interpreting or clarifying the Code as drafted, but should try to construct a new set of unambiguous provisions, particularly in view of the impending change in the basis of instructions for most work in non-publicly funded cases.

(2) Acceptance of instructions should be as clear and as simple a concept as possible, easily understood by consumers.

(3) Acceptance should be clearly distinguished in principle from any kind of provisional booking or reservation made by a solicitor or other accessor with a barrister’s clerk, so that there is no room for uncertainty in this regard.

(4) Acceptance must fit in with the making of contracts on the new standard terms or other contractual terms and at the same reflect good practice in publicly funded and other non-contractual cases.

(5) There should be clearly defined, appropriate circumstances in which a barrister, even though he has accepted instructions, is entitled to return them, covering (perhaps) a lot of the ground that at present complicates the issue of acceptance, such as conflicts of interests, competence, agreement on an appropriate fee and in particular what happens when a brief is accepted for a non-fixed date and a competing professional engagement arises, or a holiday is booked, before the date is fixed.

Question 1:  do you agree that this is a sensible approach to amending the Code in the interests of clarity and modernity?

Question 2: if you do not agree, what approach do you consider would be preferable?

Acceptance of Instructions

13. In terms of acceptance of instructions, it was thought important –

(1) to stipulate what if any matters had to be done before there could be acceptance, otherwise the duties that go with having accepted a brief or instructions would be confusing or even inappropriate;

(2) to provide clear identification in principle of the point in time at which acceptance supplants anything less formal and non-binding done before that stage;

(3) wherever possible to ensure that there is clear evidence of acceptance having occurred.

14. The working group believes that the following strikes an appropriate balance between clarity and protection of the client on the one hand and excessive formality and inflexibility on the other:

(1) There must be a delivery of written instructions to the barrister (which could be by email), describing the nature and extent of the services required and the circumstances in which they are required, save in cases where the services are required so urgently that it is impracticable to deliver such written instructions prior to the barrister starting to provide the services required (including the preparation of such services).  In such a case, personal oral communication of the instructions by the solicitor or licensed or public access client to the barrister is required.

(2) There must be a prior conflicts check carried out by the barrister and/or his clerk to ensure that his acceptance of instructions will not cause him professional embarrassment within the meaning of existing rule 603(d), (e) or (f), and where necessary compliance with any steps required by the money-laundering regulations.

(3) The barrister must have satisfied himself that he is available to perform the services on or by any specified fixed date(s) and that he will have adequate time and opportunity to prepare them (existing rules 603(b), 604(a)), that he is not bound to refuse the instructions for the reasons given in existing rule 603(a) or (h) (so far as he knows as a result of reading or hearing the instructions) or 603 (c) or (g), and that he does not wish to refuse the instructions for any other reason in rules 604 or 605 (so far as he knows as a result of reading or hearing the instructions).

(4) There must be a written acceptance of the instructions by the barrister (or on his behalf) subject to the Code (which could be by email), save in cases where the services are required so urgently that either no written instructions have been delivered or it is impracticable to deliver a written acceptance of the instructions prior to the barrister starting to provide any of the services required (including the preparation of such services).  The acceptance must identify the terms on which the instructions have been accepted, including the basis of remuneration, and may be in the form of a written contract.

(5) In circumstances of extreme urgency specified in (4) above, the instructions are accepted by the barrister’s starting to perform the services required (including the preparation of such services).  Oral communications with the barrister’s clerk will not constitute either delivery of instructions or acceptance of them.

15. The main differences from the current provisions of the Code are:

(a) the requirement for written instructions and written acceptance, save in cases of exceptional urgency;

(b) the express requirement for conflicts and money laundering checks to have been carried out before acceptance;

(c) the barrister’s assessment of his competence and sufficient experience to take on the case are expressly provisional, based on the amount of information communicated in the written or oral instructions;

(d) the assessment of the need for an intermediary between the barrister and the lay client and/or a junior or other barrister are similarly expressly provisional;

(e) there is no need for an appropriate fee to have been agreed before acceptance of the instructions – the effect of this is that a barrister cannot insist on a fee being agreed before the instructions are accepted, though of course a fee may be so agreed.  The quid pro quo for this relaxation is the right of the barrister to return the instructions or brief if a proper fee is not agreed by a reasonable time prior to the time when performance of the services is required (see further para 27 below).

(f) There must however be agreement as to the basis on which the barrister is to be remunerated, i.e. whether the case is publicly- or privately-funded, contractual or non-contractual, or under a conditional fee agreement or pro bono.   

Question 3: do you consider that the proposed changes would work satisfactorily in practice?

Question 4: if you do not, why do you consider that any of the changes would not be practicable?

Question 5: what other or different changes would you like to see made?

16. It follows from the principles established above that any discussion between a clerk and a solicitor or licensed or public accessor as to services to be provided, or any booking being entered in a barrister’s diary by his clerk or agreed by the barrister himself, must be regarded as provisional only and not enforceable as such.  It is essential to have a clearly understood distinction between a barrister being bound to do a case and not being bound to do so.  The barrister is not under an obligation to provide the services until written instructions have been delivered and accepted in writing (save in cases of exceptional urgency).

17. It is recognised, however, that in practical terms a solicitor or other accessor needs to identify a barrister’s availability before (sometimes a considerable time before) the instructions in writing can (or need to) be delivered.  In many cases a provisional booking needs to be relied upon in the short term in the interests of the consumer.  The working group accordingly considered that a possible solution was as follows.

18. Once a provisional booking or reservation had been confirmed as such to the barrister or his clerk in writing, the barrister should be under a duty not to cancel the booking, or to accept other instructions in its place, without giving the solicitor or accessor reasonable notice and a reasonable opportunity to deliver written instructions.  If such written instructions were then not delivered within the reasonable time identified by the barrister or his clerk, the barrister would be free to cancel the booking.

Question 6: do you consider that this suggested protection is (a) necessary and (b) adequately protects the interests of the lay client of the barrister?

Question 7: if not adequate, what further provision or other means of making a reservation effective would you suggest?

Return of Instructions

19. In terms of return of instructions, the working group considered that it was equally important to have unambiguously defined the circumstances in which instructions may or must be returned even if they have been accepted.  It considers that there clearly are (and have always been accepted to be) circumstances in which it is in the consumer’s best interests for a barrister to withdraw even though he has agreed to act, and even if he has contracted to provide the services.

20. The existing provisions of the Code define the circumstances in which a barrister should not continue to act, but in some cases these are concerned principally with the acceptance of instructions rather than with withdrawal from a case.  When a barrister starts work on a case, it may become clear to him that he does not have sufficient expertise to continue to work in the client’s best interests, or that he will not have sufficient time to do what is necessary by the stipulated date.  Provided that the circumstances in question were not known to him at the time of acceptance of the instructions, he should be required to return the instructions at any later time if he reasonably considers that it is in the client’s best interests to do so.  Obviously this will not be the case shortly before a trial is due to start, or shortly before a critical deadline for a piece of written advice or a conference.

21. The working group considered that it was possible and appropriate to distinguish between different types of cases in the following categories:

(1) where the barrister must return the instructions;

(2) where the barrister must return the instructions provided that  he can do so without jeopardising the client’s interests;

(3) where the barrister may return the instructions provided that he can do so without jeopardising the client’s interests;

(4) where the barrister may return the instructions.

22. Such distinctions are drawn to some extent by the existing provisions of the Code.  It was considered important to specify, in relation to each current provision of the Code, into which of the categories set out above the provision properly falls.

23. Of the various circumstances in which it may or must be appropriate for a barrister to withdraw, two particular cases (which have caused difficulty in Disciplinary Tribunals) should be mentioned:

(a) where a brief is accepted for a hearing on a date that has yet to be fixed, and by the time that the date is fixed the barrister has accepted another professional engagement;

(b) where a brief is accepted for a hearing on a date that has yet to be fixed, and by the time that the date is fixed the barrister has a holiday or other non-professional engagement in his diary.

24. The working group were unanimously of the view that it was unreasonable to expect a barrister to keep himself free during a (sometimes lengthy) period of possible dates (“a trial window”) for a trial that had not yet been fixed.  Although, in the privately-funded arena, fees could be negotiated on a basis that would compensate for this to some extent (though this drives up cost to the consumer), in the criminal field, where the majority of work is done in court on fixed graduated fees, a barrister whose trial cracked at a late stage could be left with virtually no remuneration for a 2-week or longer period of time if the whole trial window had to be kept free for the case.

25. The reality is that, both in civil and criminal cases, the court staff and barristers’ clerks do liaise about trial dates with a view to accommodating all parties’ diaries wherever possible reasonably to do so.  The balance of fairness between barrister and consumer in the modern world nevertheless requires that a barrister should be able to withdraw from a case accepted before the hearing date is fixed if the date, when fixed, unavoidably clashes with another professional engagement that the barrister has by then accepted and which is in his professional diary.

26. The working group also considered that the same consideration should apply in principle, in the interests of encouraging diversity in the profession, where prior to a hearing date becoming fixed the barrister has entered a bona fide holiday in his diary.  The case is rather more difficult, however, in that instructions are sometimes accepted at a time when the trial window for a case is known, and sometimes before the window has been identified.  There ought therefore, if possible, to be a difference in approach if the barrister has arranged a holiday during a known trial window from the position where a holiday is arranged before any such window (or if not a window, the trial date itself).

27. As stated in para 15(e) above, the working group considered that the essential quid pro quo for the inability of the barrister to insist on an agreed fee (or rate of charging) before acceptance of the instructions was that if no appropriate fee (or rate) had been agreed by the time that the barrister reasonably wished to start to prepare for or had to perform the services required, the barrister should have an absolute right to withdraw.  If this were not so, an unscrupulous accessor could simply allow time to elapse and leave the barrister to arbitrate for whatever fee a tribunal considered reasonable.

Question 8: do you agree that a barrister should be entitled to return instructions where a trial date subsequently fixed conflicts with another professional engagement that the barrister has accepted in the meantime?

Question 9: if not, do you consider that a barrister should be entitled to return the instructions subsequently accepted, or that the barrister must not accept any potentially conflicting instructions after having accepted the first brief?

Question 10: should a distinction be drawn between instructions that are accepted where there is a known and relatively short trial window (e.g. a week for a 2-day case) already in existence and a case where there is either no trial window in place or the window is much longer (e.g. a 2-month window for a 1-week case)?

Question 11: if your answer to question 10 is that a distinction should be drawn, how would you seek to define the difference?

Question 12: do you agree that a barrister’s bona fide holiday, entered in his professional diary, should have priority over a later fixing of a trial date, so that the barrister is entitled to return the brief?

Question 13: if so, should this principle only apply where a trial window is unknown at the time of acceptance of the instructions or if the trial window is of a certain length, or regardless?

Question 14: do you agree that, if an appropriate fee does not have to be agreed before acceptance of instructions, the barrister should be entitled to withdraw if no appropriate fee has been agreed a reasonable time before the services are required?

28. The working group’s proposals, by reference to the existing provisions of the Code and the matters discussed above, are as follows:

A barrister must return the instructions if –

(1) After acceptance of the instructions a date for delivery of the services becomes fixed (e.g. a trial date) on which the barrister already has a professional engagement or a holiday booked in his professional diary that (in the case of a professional engagement) cannot reasonably be moved and which (in either case) will preclude him from providing the services.

(2) Before the start of a fixed date hearing for which the barrister is booked it becomes apparent that there is a real risk of the barrister not being available on that date owing to another hearing in court overrunning.

(3) After acceptance any of the circumstances in rule 603(c), (e) or (f) or 608(b), (c), (d), or (e) come into existence or appear.

A barrister must return the instructions if he can do so without jeopardising the lay client’s interests if –

(4) After acceptance any of the circumstances in rule 603(a), (b), (d) or (h) or 608(f) come into existence.

A barrister may return the instructions if he can do so without jeopardising the lay client’s interests if –

(5) Any of the circumstances specified in rule 609 (omitting the reference to rule 610) apply. 

(6) Any of the circumstances in rules 604 and 605 that were not reasonably apparent from the written or oral instructions appear subsequently.

A barrister may return the instructions if –

(7) A proper fee within the meaning of rule 604(b) has not been agreed and is not agreed by a reasonable time prior to delivery of the services. 

29. The main differences from the current provisions of the Code are:

(a) The suggested introduction of a duty to give priority to fixed dates over trial windows or non-fixed dates;

(b) the suggestion that bona fide holidays should, at least in certain circumstances, be equated with fixed date professional engagements;

(c) qualifying the duty to withdraw in more circumstances (e.g. 603(a), (b) and (h)) by the proviso that it must only be done if the lay client’s interests will not be jeopardised;

(d) entitling a barrister to withdraw if an appropriate fee is not agreed in good time before the provision of the services.

Question 15: do you agree that the four categories of circumstances are appropriate and practicable?  If not, why not?

Question 16:  do you agree with this categorisation of the various reasons for returning instructions?  If not, why not?

Question 17: are there any other reasons that you consider should be provided for?

Question 18: should there be a further “sweep up” class of case like 609(d) in which the barrister may return the instructions if it is reasonable to do so, to cover matters such as appointment to the Bench, interviews or judicial training courses?  If so, should this class be subject to the proviso that it may only be invoked if the instructions can be returned without jeopardising the lay client’s interests?

Question 19: should there be express provision for a right for the barrister to withdraw if illness, injury or bereavement make him unfit or unable reasonably to perform the services required?

Rules Committee

1st September 2006
� Barristers have been permitted to contract with solicitors since 1991 and with lay clients since 2004.  The Bar Council issued standard contractual terms in 2001.
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