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ANNEX A

Part 1 - Public

BAR
STANDARDS
BOARD

REGULATING BARRISTERS
Part 1 - Public
Minutes of the Bar Standards Board meeting
Thursday 25 January 2018, Room 1.1, First Floor
289 — 293 High Holborn, London, WC1V 7HZ

Present: Baroness Tessa Blackstone (Chair)

Alison Allden OBE
Aidan Christie QC
Steven Haines
Andrew Mitchell QC
Nicola Sawford

Adam Solomon
Kathryn Stone OBE
Anu Thompson
Stephen Thornton CBE

Bar Council in Richard Atkins QC (Vice Chair, Bar Council) — via Starleaf
attendance: Malcolm Cree (Chief Executive, Bar Council)

Andrew Walker QC (Chair, Bar Council)

By invitation:  Andy Russell (BTAS Registrar)

BSB

Vanessa Davies (Director General)

Executive in Oliver Hanmer (Director of Regulatory Assurance)
attendance: Andrew Lamberti (Communications Manager)

Press:

Ewen Macleod (Director of Strategy and Policy)

John Picken (Governance Officer)

Amit Popat (Head of Equality & Access to Justice)

Jessica Prandle (Senior Policy Officer, Equality & Access to Justice)
Wilf White (Director of Communications and Public Engagement)

Neil Rose (Legal Futures)
Max Walters (Law Society Gazette)

ltem 1 —Welcome

Tessa Blackstone welcomed members to the meeting and noted, in particular,
the appointment of three new lay Board Members ie:

o Lara Fielden

e  Kathryn Stone OBE

e  Stephen Thornton CBE

She congratulated Andrew Walker QC on his appointment as Chair of the Bar
Council and also welcomed the new Vice Chair, Richard Atkins QC. In
addition, she congratulated Adam Solomon on his appointment as a QC (with
effect from 26 February 2018).
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Item 2 — Apologies

Justine Davidge

Naomi Ellenbogen QC

Judith Farbey QC

Lara Fielden

Zoe MclLeod

Lorinda Long (Treasurer, Bar Council)

James Wakefield (Director, COIC)

Mark Hatcher (Special Adviser to the Chair of the Bar Council)
Rebecca Forbes (Governance Manager)

Sara Jagger (Director of Professional Conduct)

ltem 3 — Members’ interests and hospitality

The following declarations were made:

o Vanessa Davies has been appointed an independent non-executive
Director on the Board of the Quality Assurance Agency for Higher
Education with effect from January 2018.

o Nicola Sawford has been appointed to the Advisory Board for Crowd
Justice (a crowdfunding platform tailored specifically for legal cases) with
effect from February 2018.

Item 4 — Approval of Part 1 (public) minutes (Annex A)
The Board approved the Part 1 (public) minutes of the meeting held on
Thursday 23 November 2017.

Item 5 — Matters Arising
None.

Item 6a — Action points and progress (Annex B)
The Board noted the updates to the action list.

Item 6b — Forward Agenda (Annex C)
The Board noted the forward agenda list.

Iltem 7 — Annual publication: Diversity at the Bar

BSB 001 (18)

Jessica Prandle referred to the Diversity Data Report 2017 and summarised

the main trends identified ie:

o improved disclosure rates (though still relatively low for some categories);

o modest upward trends in the representation of women and black and
minority ethnic (BAME) barristers;

. continued under representation of disabled barristers;

e continued over representation of those from fee-paying schools.

Members commented as follows:
o the near 50:50 gender split for pupillages is encouraging;
o breaking down gender data by year of call might highlight issues around JPr to
retention; note
e disclosure rates might improve further if it is made clear that this type of
data helps drive policy forward;
e  equality networks have been successfully used in other organisations and
it would help to know if these exist in the Bar.
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ANNEX A

Part 1 - Public

In response to the latter points, the following comments were made:

o the equality roundtable utilises this data in policy formation and this feeds
into our broader strategic plans;

e the MyBar portal already includes messages on the purpose of data
collection but this could also be emphasised as part of a wider awareness
campaign about MyBar;

e the Bar Council has an E&D Officer Network with which it regularly
consults and the Association of Women Barristers is also a useful point of
contact.

AGREED
to publish the Diversity Data Report 2017 as attached at Annex 1 of the report
on the BSB website.

Iltem 8 — Women at the Bar and differential attainment

BSB 002 (18)

Amit Popat invited Members’ views on the BSB research report in the paper
(“Exploring Solutions to Gender Equality”) and the supporting action plan
(Annexes A and B of the report). A research summary will be published in
February.

The following comments were made:

o the report is well composed with strong recommendations. In future, it
would help to also analyse by practice area;

o the section on work allocation features examples termed “good practice”,
are based on the contributor’'s own perception of “good practice” but are
not endorsed by the BSB nor necessarily reflect its views;

o the issue of work allocation is complex and may affect all barristers
irrespective of gender.

e thereport is based on feedback from workshop groups but a summary of
the diversity profile of attendees might have been helpful;

o regarding mentoring, we could explore both internal (chambers based)
and external schemes.

Malcolm Cree welcomed the report. He commented that the Bar Council is
currently involved in similar work so proposed a meeting to avoid any
duplication of effort.

The Board noted the BSB’s research findings on differential attainment at the
Bar Professional Training Course (BPTC) and Pupillage (Annex C) and
considered the action plan (Annex D). It approved the content and agreed that
feedback on progress could be provided through the Director General’s report.
A formal update report should be scheduled for January 2019.

AGREED

a) to note the draft research report on Women at the Bar but to request this
is amended to take account of the points raised at the meeting.

b) to note the plan to produce a research summary paper for publication in
February 2018.

c) to approve the action plan on Women at the Bar as set out in Annex B.

d) to approve the action plan on differential attainment as set out in Annex D
and to request a formal update report in January 2019.
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Iltem 9 — Youth Court Registration - Implementation

BSB 003 (18)

Oliver Hanmer presented revised proposals about the registration of barristers
for Youth Court work. Data will be collected via Authorisation to Practise (AtP)
renewals— an appropriately worded question on past and future work in this
area will be added to the MyBar portal (rather than referencing just past work
as originally proposed).

Andrew Walker QC referred to circumstances where a barrister might actively
seek work in this area but not actually receive instructions. Oliver Hanmer
confirmed that intent is the key point so barristers should tick the relevant
checkbox if they hope to undertake Youth Court work. This will be made clear
in the MyBar portal.

AGREED
to note the change to how the BSB will undertake the registration of barristers
for Youth Court work.

Item 10 — Chair’s Report on Visits and Meetings: Dec 2017 — Jan 2018
BSB 004 (18)
The Board noted the report.

ltem 11 — Director General’s Report

BSB 005 (18)

The Board noted the report. Vanessa Davies also highlighted the inaugural
BSB Staff Conference which take place on Wednesday 31 January 2018.

Item 12 — Any Other Business
None.

Item 13 — Date of next meeting
Thursday 22 February 2018. Note: apologies received from Tessa Blackstone
— the meeting will therefore be chaired by Naomi Ellenbogen QC.

Item 14 — Private Session
The following motion, proposed by the Chair and duly seconded, was agreed.
That the BSB will go into private session to consider the next items of business:
(1)  Approval of Part 2 (private) minutes — 23 November 2017

)  Matters arising

) Action points and progress — Part 2
(4) BSB Board Diversity

)  Update on PII Project

) CMA — update on timelines and consultation

)  Governance, Risk and Audit Committee (GRA) Terms of Reference and
Internal Audit
(8) LSB Consultation on Internal Governance Rules (IGRs) — BSB

Response

(9)  Any other private business

The meeting finished at 5.45 pm.
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BSB - List of Part 1 Actions
22 February 2018
(This includes a summary of all actions from the previous meetings)

ANNEX B
Part 1 - Public

Min ref Action required Person(s) Date of action | Progress report
responsible required Date Summary of update
11 publish the Diversity Data Report Amit Popat immediate 26/01/18 | Completed
(25/01/18) — 2017 on the BSB website
diversity data
16 amend the research report on Amit Popat immediate 13/02/18 | Completed — publication following peer review
(25/01/18) — Women at the Bar taking account of
Women at the Bar | the points raised at the Jan 18
report Board meeting
25a make an application to the Legal Sara Jagger asapand 17/01/18 | Ongoing - work will commence once IDMB etc
(23M11/17) — Services Board to change the BSB’s before autumn consultation launched
Standard of Proof | regulatory arrangements to apply 2018
the civil standard of proof to
professional misconduct allegations
25¢ ensure the summary of responses Sara Jagger before end 14/02/18 | Ongoing — Delayed behind preparation of
(23/11/17) — document to the Standard of Proof Dec 17 consultation re enforcement reform; now
Standard of Proof | consultation is revised to make clear expected by end February
how differing strands of opinion are
reflected in the response from the 17/01/18 | Ongoing — revisions have been made.
same, individual stakeholder Consultation response to be posted on website
by end January 2018
21b draft a consultation paper on the Amit Popat before end 13/02/18 | In hand — we have been awaiting feedback from
(28 Sep 17) — E&D | disclosure of sexual orientation and Jan 18 faith-based organisations and LGBT groups
data: sexual religion and belief data by chambers before finalising the consultation, which has taken
orientation and and entities and present to the longer than planned. This will be concluded by
religion / belief Board March.
16/01/18 | In hand - shifted to February agenda due to
volume of other E&D related papers in January
18/10/17 | In hand — consultation will be prepared for Board
approval in January
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BSB — List of Part 1 Actions
22 February 2018

ANNEX B
Part 1 - Public

(This includes a summary of all actions from the previous meetings)

Min ref

Action required

Date of action
required

Person(s)
responsible

Progress report

Date

Summary of update

23b
(27 Jul 17) — ATE
insurance

draft an MoU with CILEx and the
FCA on regulatory arrangements for

ATE insurance

before 26 Oct
2017

Ewen
Macleod /
Joseph Bailey

14/02/18

15/11/17

18/10/17

20/09/17

In hand — rather than draft an additional MoU,
the preference of the FCA would be for the BSB
to join the Shared Intelligence Service (an
enquiry service on individuals and firms that all
participating bodies use to locate information held
by other regulators). The Regulatory Assurance
Department is exploring the value of subscribing
to the service

In hand — initial positive meeting held with the
FCA. Currently exploring whether an additional
MoU is necessary

In hand — awaiting response from the FCA

In hand — a joint approach has been made with
CILEX regulation to the FCA

23c
(27 Jul 17) — ATE
insurance

issue regulatory guidance on ATE
insurance subject to further
discussions with the APEX member
concerned and taking account of the
need to ensure that barristers are
aware of the potential risks involved

before end
Sept 2017

Ewen
Macleod /
Joseph Bailey

06/02/18

02/01/18

18/10/17

20/09/17

Completed — final guidance published on the
website.

In hand — comments received from the Bar
Council and the guidance amended. The final
guidance will be published shortly

In hand — awaiting discussions with Bar Council
before publication

In hand — we are awaiting comments from the
relevant APEX member and we want to discuss
the guidance with the Bar Council before
publication
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BSB - List of Part 1 Actions
22 February 2018
(This includes a summary of all actions from the previous meetings)

ANNEX B
Part 1 - Public

Min ref Action required Person(s) Date of action | Progress report
responsible required Date Summary of update
15b draft a rule change to amend the Ewen by end Jan 17 | 14/02/18 | Ongoing — we are now progressing this with the
(27 Oct 16) — scope of in-house employed Macleod LSB again, having put it off due to other priorities
definition of practice subject to further at the end of 2017
“‘employed information discussions with
barrister (non- stakeholders and the establishment 15/11/17 | Ongoing — updated application about to be
authorised body)” | of a Task Completion Group to shared with the LSB
agree associated guidance
20/09/17 | Ongoing — application being finalised
09/06/17 | Ongoing — additional guidance being produced
to support final application to the LSB
16/05/17 | Ongoing — currently updating application in the
light of LSB comments
15/03/17 | Ongoing — draft application due to be submitted
to LSB by end March
15/02/17 | Ongoing — awaiting meeting with BACFI
17/01/17 | In hand — have had useful discussion with the
Bar Council on drafting practicalities. To share
with BACFI before finalising.
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ANNEX C
Part 1 — Public
Forward Agendas

Thursday 22 Mar 2018

o BSB Business Plan for 2018-19

e FBT consultation response: Tranche 1 Role of the Inns policy issues

e Professional Competence

¢ Reporting of diversity data by the profession — sexual orientation and religion and belief

Thursday 26 Apr 2018 (Board Away Day)

FBT consultation response: Tranche 2 Pupillage policy issues
Public legal education

Strategic Plan 2019-22

Board training

Thursday 17 May 2018 (2 pm) (Board to Board meeting with LeO)
o Regulatory Operations Update

Thursday 17 May 2018 (5 pm) - provisional
e additional single item agenda on Future Bar Training (Board meeting to occur only if required)

Thursday 24 May 2018

PRP Quarterly Report

Combined Corporate and Regulatory Risk Register

FBT consultation response: Tranche 3 Authorisation Framework policy issues
Statutory Interventions

Assuring Standards of Practice

Entity Regulation Policy Review Activity Update

Thursday 28 Jun 2018
e FBT: approval of rule change consultation

Thursday 19 Jul 2018

¢ BSB Annual Report 2017-18

¢ CMA: rule change consultation on new transparency requirements
e Regulatory Operations Consultation results and approval of rules
e Annual Enforcement Report

Thursday 27 Sep 2018

e PRP Quarterly Report

Schedule of Board meetings Jan 2019-20
Budget Bid for 2019-20

Corporate Risk Register

FBT: approval of new rules and LSB application

Thursday 11 Oct 2018 (Board to Board meeting with LSB)

Thursday 25 Oct 18
o Regulatory Operations update

BSB 220218
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ANNEX C
Part 1 — Public

Thursday 22 Nov 18

e PRP Quarterly Report

e Combined Corporate and Regulatory Risk Register
o Regulatory Operations update

Thursday 13 Dec 2018 (Board Away Day)

Thursday 31 Jan 19
¢ Regulatory Operations update
o CMA: response to rule change consultation on new transparency requirements

Thursday 28 Feb 19

PRP Quarterly Report
Corporate Risk Register

Draft Business Plan for 2019-20
Regulatory Operations update

Thursday 28 Mar 19
e Business Plan for 2019-20

BSB 220218
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BSB Paper 010 (18)

Part 1 — Public

Response to policy consultation on new transparency requirements

Status

1.

For approval. This paper notes responses to our recent consultation on improving
transparency. It proposes a narrowing of the scope of some proposals in the light of the
consultation responses and updates the timescales for next steps to allow further, targeted
engagement with key stakeholders.

Executive Summary

2.

The Competition and Markets Authority (CMA) undertook a market study into legal services
in 2016, and its final report was published on 15 December 2016. On 2 October 2017, the
BSB issued a policy consultation focused on the CMA’s recommendation to deliver a step
change in standards of transparency, which proposed new price, service and redress
transparency requirements.

This paper sets out (a) the key points raised by respondents to the consultation, and (b) the
BSB’s proposed way forward in implementing new price, service and redress transparency
requirements. The full consultation report is attached for information at Annex A.

In light of the responses to the consultation, the scope of the BSB’s proposals has changed.
We consider that their more targeted nature would do more to benefit Public Access clients,
access to justice and competition. The changed scope of the proposals and the results of
our ongoing research programme will be reflected in the further rule change consultation we
issue later this year. In summary, we propose that:

a.  We simplify our proposals into mandatory and discretionary requirements and
undertake consumer testing, after taking account of the views from this consultation;

b. In relation to price transparency, we propose to target any new requirements for price
transparency on public access work, where the type of service being provided lends
itself to more standardised descriptions that will be helpful to clients. We also plan to
engage with Specialist Bar Associations and others to develop more detailed
guidance and worked examples in specific areas of law. This will be published
alongside the rule change consultation to help respondents understand the changes
we are proposing;

C. In relation to service transparency, it is important that there is a minimum standard
across the board (to be defined, but for example a requirement for chambers’
websites to state the areas of law in which they most commonly provide services and
the factors that may affect costs or common pricing models.) We also propose to
publish key practice area information on the barristers’ register and to require public
access barristers to link to the BSB guidance for lay clients from their websites;

d. In relation to redress, we propose that all websites should display the text “barristers
regulated by the Bar Standards Board” and we will consider requiring websites to link
to the BSB register to access regulatory information about barristers and will
investigate the feasibility of a similar arrangement in relation to complaints upheld by
the Legal Ombudsman. We also propose to develop a ‘digital smart badge’ version of
the BSB logo and will consider making the display of that compulsory; and

e. In relation to public access work, we will consider whether disclosure requirements
should apply only to certain chambers (which could be defined by size or type of
service provided).
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Recommendations

5.

It is recommended that the Board:

. Agrees the proposed way forward in implementing new price, service and redress
transparency requirements (these are summarised in italics throughout this paper and
at the beginning of Annex A); and

. Notes for information the full consultation report at Annex A, which will be published
on the BSB website; and

° Notes the updated timescales for next steps at Annex B.

Background

6.

The Competition and Markets Authority (CMA) undertook a market study into legal services
in 2016, and its final report was published on 15 December 2016. Its recommendations fall
broadly into four categories: delivering a step change in standards of transparency,
promotion of the use of independent feedback platforms, making regulatory data more
accessible and making better information available to assist consumers (including by
reviewing the content of the Legal Choices website). The overall aim is to improve
consumer understanding, facilitate shopping around and ultimately drive competition.

On 2 October 2017, the BSB issued a policy consultation focused on the CMA’s
recommendation to deliver a step change in standards of transparency, which proposed
new price, service and redress transparency requirements. The consultation is available at
https://www.barstandardsboard.org.uk/media/1912954/cma_consultation  va988967 .pdf,
and closed on 5 January 2018.

Overview of Policy Consultation

8.

10.

The CMA'’s report stated that “in the case of barristers, increased public transparency will
be most relevant and beneficial to customers engaging a barrister through the public
access scheme rather than issuing instructions via a solicitor. However, we note that the
solicitors’ role as intermediaries instructing barristers on behalf of clients will be
strengthened if there is a general improvement in the level of transparency in the sector”.’

The consultation therefore proposed applying new transparency requirements to both
barristers and entities undertaking Public Access work, and those undertaking referral work
for clients entitled to complain to the Legal Ombudsman (LeO): broadly, individuals, small
businesses and charities. The rationale was to target consumers who would most benefit
from being able to access more information about barristers’ fees and services.

In its final report, the CMA also set out its view of the minimum levels of transparency
consumers should be able to expect from legal services providers before they are
instructed.? However, the CMA stated the list had not been tested with consumers, and that
“it will be for individual regulators to assess their own current regulatory requirements and
the relevance of our recommendations to the services that their regulated professionals
offer”.? Based on the findings of our initial programme of research (see paragraphs 8-15 of
the consultation), we therefore attempted to segment the different requirements based on
expected consumer benefits. The consultation then sought views on which of the
recommendations should be mandatory or discretionary for barristers.

1 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/legal-services-market-study-

final-report.pdf, page 281
2 |bid, page 228
3 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/legal-services-market-study-

final-report.pdf, page 228
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11. Our view is that there must be a balance between improving consumer understanding and
genuinely promoting competition on the one hand, and not overburdening barristers and
chambers or producing “information overload” for clients on the other. The proposals in the
consultation set out to achieve that balance, but we were open-minded about the best way
forward and so sought views from the profession and consumers.

12.  We received 25 responses to the consultation, including from a good cross-section of the
profession and the Institute of Barristers’ Clerks, Legal Ombudsman, Legal Practice
Management Association and Legal Services Consumer Panel.

13. The report at Annex A is a summary of the responses received to the consultation. It also
contains BSB responses to the points raised by respondents to the consultation, and
outlines a way forward in implementing new price, service and redress transparency
requirements.

Overall Summary of Responses to Questions, and BSB Responses

14. This section sets out (a) the key points raised by respondents to the consultation, and (b)
the BSB’s proposed way forward in implementing new price, service and redress
transparency requirements. A fuller analysis is attached for information at Annex A and will
be published, subject to Board agreement to the policy responses discussed in this paper.
In the following sections our proposed response to the issues raised is italicised.

Consumer Testing

15. There were concerns about the layers of complexity built into the proposals, and that the
categorisations which determine mandatory and discretionary information were primarily
based on a regulatory self-assessment.

16. In order to streamline the proposals, we will re-categorise the recommendations into higher
impact (mandatory, where appropriate) and lower impact (discretionary). We are also
commissioning further research and consumer testing to ensure that our categorisation is
robust, and strikes the appropriate balance between mandatory and discretionary
information. Any further research and consumer testing will take full account of the views
expressed in the consultation and test only revised proposals.

Price

17. There were concerns that a lack of competition in the type of bespoke legal services most
often provided by barristers has not been evidenced, and that heavily caveated information
may lack utility and cause confusion for consumers of these services.

18. Many responses from the profession argued that the nature of the disclosure envisaged by
the CMA’s recommendations is not appropriate to the majority of barristers’ services. There
were also concerns about potential unintended consequences such as barristers publishing
aspirational, rather than realistic, rates.

19. As part of developing a more proportionate approach, we will consider a requirement for
chambers’ websites to state that professional and/or lay clients (as appropriate) may
contact chambers to obtain a quote. This would demonstrate a commitment to transparency
and facilitating shopping around without either risking consumer confusion, or
overburdening barristers and chambers. We will also consider a requirement for chambers’
websites to state their most commonly used pricing models.
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In developing a more proportionate approach, we will prioritise those services provided by
barristers that are more easily standardised or described in a way that may be helpful for
clients. Given their experience of complying with the recommendations, we will seek the
views of our transparency pilot participants at interview, which will add to our evidence-
base.

Where it is considered that fee (and further service) disclosure is necessary and
appropriate, we are committed to working with the various Specialist Bar Associations to
develop tailored guidance. Disclosure could be made in the form of illustrative price and
service scenarios. In this case, the proposed requirement for chambers’ websites to state
that clients may contact chambers to obtain a quote would also help them to understand fee
information is indicative only.

Service

22.

23.

24.

25.

26.

27.

There was a general view among the profession that, in light of the information on
barristers’ services which is already on the websites of chambers and others, there is no
need for regulatory requirements in this area.

With regard to whether Public Access barristers should be required to publish the BSB'’s
Guidance for Lay Clients on their websites, most responses agreed that consumers should
be provided with the guidance, but thought displaying a link through to the guidance on the
BSB’s website would suffice.

The consultation stated that it may be useful to include practice area information on the
BSB’s Barristers’ Register. Another option would be for practice area and potentially other
information to be included on third party sites. However, concerns were raised about the
latter option, as providing information through third party sites may be problematic in terms
of reliability, impartiality and information being kept updated.

We consider it important that there is a minimum standard of service transparency; for
example, a requirement for chambers’ websites to state the areas of law in which they most
commonly provide services and/or state and provide a description of their most commonly
provided services. This minimum standard would need to be defined. It could also include a
requirement to provide standardised information about the factors which might influence the
timescales of a case.

We will proceed with the requirement for all chambers with Public Access registered
barristers to display a link through to the guidance for lay clients on the BSB’s website. To
facilitate this, we will create a page on which the latest version of the guidance is always
accessible.

We consider that it would be in barristers’ and consumers’ interests for key practice area
information to be displayed on the Barristers’ Register. There would be no issues in terms
of reliability, as barristers would provide this information to the BSB themselves (via
MyBar). Once such information is in the public domain, it could be accessed by third parties
(for example via the file that is already accessible and regularly updated on the BSB
website) and we will consider what further work may need to be done to ensure that any
third parties seeking to access register data are using accurate and up-to-date information.

Redress

28.

The vast majority of responses agreed that it would be straightforward for all chambers’
websites to display the text “barristers regulated by the Bar Standards Board”, and
information about any right to complain to the LeO.
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Responses from the profession disagreed that barristers should be required to provide first-
tier complaints data on their chambers’ website (i.e. data on complaints which have been
made to them directly in the first instance (before they may have been made to the LeO)).
This was largely on the basis that it would not be a reliable proxy for quality.

Responses were broadly in favour of a requirement for barristers to display the BSB’s logo
on their chambers’ website. This would be in the form of a digital smart badge which links
through to the BSB’s website.

We will proceed with the proposed requirements for all chambers’ websites to display the
text “barristers regulated by the Bar Standards Board”, and information about any right to
complain to the LeO. We will also consider a requirement for barristers’ e-mails and
letterheads to include the text “regulated by the Bar Standards Board”,

On balance, we agree that the publication of first-tier complaints data would not be the most
useful quality of service indicator at this stage. We will therefore consider a requirement for
chambers’ websites to link to the BSB register to enable clients to search for a barrister’s
regulatory status and any associated current disciplinary findings by the Bar Tribunals &
Adjudication Service (BTAS). We will also explore the feasibility of a similar arrangement for
complaints which have been upheld by the LeO. More work will be undertaken to assess
the practical implications of these proposals, and any technical improvements that might be
necessary, before finalising any draft new rules. This would address the need for
standardisation of what constitutes a complaint, and give assurance to both barristers and
users of their services that complaints are only required to be published if they have been
upheld by an independent body. It would also be the most effective way of helping
consumers to make informed decisions, and act as an additional deterrent against poor
practice.

We will proceed with the proposal to develop a digital smart badge of the BSB’s logo, and
consider making it a mandatory requirement for this to be displayed on chambers’ websites.

Application to Public Access Work

34.

35.

36.

37.

It was recognised that, compared to professional clients, lay clients are in a weaker position
to negotiate fees and understand the kind of service they should be able to expect from a
barrister. In theory, applying fee disclosure requirements to the Public Access Bar could
therefore increase consumer understanding and competition.

However, there were concerns that it would not be proportionate to apply fee disclosure
requirements to all barristers undertaking Public Access work. In addition, if fee disclosure
requirements are only applied to Public Access, this may be a disincentive for barristers to
undertake such work; in turn, this could have a negative impact on access to justice and
competition.

In developing a more proportionate approach, one option would be to only apply fee
disclosure requirements to those Public Access barristers providing the type of
commoditised services most commonly purchased by less experienced and less expert
consumers. Those services would need to be defined, and consumer testing undertaken to
ensure that disclosure in these areas would be appropriate and useful for consumers.

A second option (either instead of, or in addition to, the option outlined above) would be to
apply fee disclosure requirements to chambers which have ten or more barristers providing
a significant proportion of their services on a Public Access basis, and commonly to less
experienced and less expert consumers (and/or in high-risk practice areas such as
immigration and family law). What is ‘significant’ for these purposes would need to be
defined.
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More detail on these two options is in Annex A, in our response to question 10. It is
submitted that the second option would do more than the first to achieve the CMA’s
recommendation of delivering a step change in standards of transparency.

With regard to both options, it is important to note that the consultation suggested those to
whom the requirements apply would only need to produce a minimum of three illustrative
price and service scenarios. We will also seek the views of our transparency pilot
participants at interview, as they have already produced illustrative price and service
scenarios and many have done so in relation to Public Access work. This will add to our
evidence-base.

Application to Referral Work

40.

41.

42.

43.

44,

There was a general view among the profession that as barristers undertaking referral work
are instructed by solicitors, there is no need for significant further consumer protection.

The vast majority of responses to the consultation agreed that, with regard to work funded
by the Legal Aid Agency, the BSB’s suggested minimum disclosure requirements should
not apply in relation to price.

We will not seek to apply disclosure requirements in relation to hourly rates and fixed fees
to barristers undertaking referral work. However, as above we are considering a
requirement for chambers’ websites to state their most commonly used pricing models.

With regard to work funded by the Legal Aid Agency, disclosure requirements will not apply
in relation to price.

However, as above our view is that all barristers should be required to meet minimum
transparency standards in relation to service and redress.

Compliance with the Requirements

45.

46.

47.

48.

49.

The first option identified in the consultation would be for self-employed barristers in
chambers to provide individual price and service information on their chambers’ website.
The second option would be for self-employed barristers in chambers to provide blended
price and service information on their chambers’ website. This could take the form of
ranges, indicative fees for standard work or average fees. There are also a number of
possible variants of option two (for full details, see paragraph 70 of the consultation).

While sole practitioners and BSB entities would only be able to comply with option one (as
they are a single economic unit), our view was that chambers could comply with option one
or two. That said, our view was also that option two would be easier to comply with than
option one. Where responses to the consultation expressed a preference, there was
general agreement with this.

It was suggested that it should be a requirement for the necessary price, service and
redress information to be made sufficiently prominent on chambers’ websites; for example,
by requiring that there is a dedicated page or section. In response, there were concerns
from the profession about the requirement being overly prescriptive.

Responses generally agreed with our proposed compliance strategy, and the fact that our
focus would initially be on promoting compliance rather than taking enforcement action.

Our view remains that option two (blended price and service information) would be more
feasible for most chambers than option one (individual price and service information).
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However, we also consider each chambers should have discretion as to how to comply with
the eventual requirements (although supporting guidance will clarify that the larger the
chambers and the more different practice areas its barristers have, the more appropriate it
would be for them to use option two). In addition, we will undertake consumer testing to
ensure that disclosure using both options one and two would be appropriate and useful for
consumers.

While it is important information is not misleading to potential clients (as this would breach
Rule C19 of the BSB Handbook), we propose a rule/guidance to the effect that information
should be reviewed and updated at least annually. This should strike the appropriate
balance, but we will seek views as part of a further rule change consultation.

We consider there should be some prescriptive requirement for the necessary information
to be made sufficiently prominent on chambers’ websites (for example, by requiring that
there is a dedicated page or section accessible from the homepage). If there was no such
requirement, this would risk technical compliance with new transparency rules whereby the
necessary information is displayed, but not in such a way that it is accessible to consumers
(thus undermining the outcome that it should be accessible).

We note the comments in support of a focus on compliance rather than enforcement action,
and will proceed as proposed. However, we also note that price transparency may be more
important in some areas than others, and will bear this in mind when developing our
compliance strategy.

Finally, when the eventual requirements are agreed we will develop an assessment
framework. This will set out in detail what is considered compliant, and when non-
compliance or non-cooperation is likely to result in referral to enforcement action.

Next Steps

55.

56.

57.

58.

The scope of the BSB’s proposals has changed, and we consider that their more targeted
nature would do more to benefit Public Access clients, access to justice and competition.
The changed scope of the proposals will be reflected in the further rule change consultation
we issue later this year.

We continue to oversee a number of “pilots” of potential new transparency requirements. A
range of chambers, entities and sole practitioners with different practice areas, and
undertaking both Public Access and referral work, are taking part. The “pilots” will finish at
the end of February, following which the participants will be interviewed to discuss their
experiences. To add to our evidence-base, we are also commissioning consumer testing to
ensure our proposed way forward is robust, and that any mandated disclosure would be
appropriate and useful for consumers. The results of this research programme will also be
reflected in the further rule change consultation we issue later this year.

In addition, we plan to undertake an engagement programme with Specialist Bar
Associations and others to develop more detailed guidance and worked examples in
specific areas of law. This guidance will be published alongside the further rule change
consultation to help respondents understand the nature of the changes we are proposing.

Following the further rule change consultation, application to the Legal Services Board
(LSB) for approval and an implementation period for the profession, the eventual
transparency requirements will come into force in May 2019. However, we are not
proposing to make compliance with any price transparency requirements mandatory until
early 2020. A communication strategy will be developed to support compliance with the
requirements, and we are also committed to evaluating the effectiveness of the
requirements from December 2020. The updated milestones for the next phase of work are
attached at Annex B.
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Resource Implications

59. In addition to staff resource, most of the costs associated with the programme will come
from the cost of contracting out and conducting research. We are still assessing the full
range of resources required in 2018-19, and these are being fully considered and
incorporated in the overall BSB budget for 2018-19.

Equality Impact Analysis

60. An equality impact assessment (EIA) of the proposals was carried out and annexed to the
consultation. However, as the scope of the proposals has changed in light of the responses
to the consultation, the further rule change consultation we issue later this year will revisit
the EIA. It will also widen the scope of the action plan for improvement. More detail is in
Annex A, in our response to questions 25-27.

Risk Implications

61. In 2016, the BSB’s Risk Outlook identified that many consumers lack sufficient information
to make confident, informed decisions about the value and affordability of legal services.* In
response to the CMA’s recommendations and along with all other legal regulators, we are
seeking to mitigate this by implementing new price, service and redress transparency
requirements where necessary and appropriate.

Regulatory Objectives

62. In particular by responding to the CMA’s recommendations, the BSB will be protecting and
promoting the consumer interest, improving access to justice and promoting competition in
the provision of legal services.

Publicity

63. The full consultation report at Annex A will be published following approval by the Board.

Annexes

Annex A: CMA Policy Consultation — Summary of Responses
Annex B: Timelines for next steps

Lead responsibility

Ewen Macleod, Director of Strategy & Policy.
Joseph Bailey, Senior Policy Officer.

4 https://www.barstandardsboard.org.uk/media/1751659/bsb _risk outlook.pdf, page 24
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Response to the Competition and Market Authority’s Recommendations

Summary of Responses to the BSB’s Policy Consultation on Transparency Standards

Executive Summary

1.

The BSB issued a policy consultation on the Competition and Market Authority’s
(CMA’s) recommendations relating to new price, service and redress transparency
requirements on 2 October 2017. This is available at:
https://www.barstandardsboard.org.uk/media/1912954/cma_consultation va988967
.pdf. The consultation closed on 5 January 2018.

This report is a summary of the responses received to the consultation. It also contains
BSB responses to the points raised by respondents to the consultation, and outlines a
way forward in implementing new price, service and redress transparency
requirements.

The key BSB decisions following the consultation (outlined further at paragraph 17
below) are as follows:

Consumer Testing

° In order to streamline the proposals, we will re-categorise the recommendations
into higher impact (mandatory, where appropriate) and lower impact
(discretionary). We are also commissioning further research and consumer
testing to ensure that our categorisation is robust, and strikes the appropriate
balance between mandatory and discretionary information.

Price

° As part of developing a more proportionate approach, we will consider a
requirement for chambers’ websites to state that professional and/or lay clients
(as appropriate) may contact chambers to obtain a quote. We will also consider a
requirement for chambers’ websites to state their most commonly used pricing
models;

° In developing a more proportionate approach, we will prioritise the more
commoditised services provided by barristers; and

o Where it is considered that fee (and further service) disclosure is necessary and
appropriate, we are committed to working with the various Specialist Bar
Associations to develop tailored guidance.

Service

. We consider it important that there is a minimum standard of service
transparency; for example, a requirement for chambers’ websites to state the
areas of law in which they most commonly provide services and/or state and
provide a description of their most commonly provided services; and

o We will proceed with the requirement for all chambers with Public Access
registered barristers to display a link through to the guidance for lay clients on
the BSB’s website.
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Redress

We will proceed with the proposed requirements for all chambers’ websites to
display the text “barristers regulated by the Bar Standards Board”, and
information about any right to complain to the LeO;

On balance, we agree that the publication of first-tier complaints data would not
be the most useful quality of service indicator at this stage. We will therefore
consider a requirement for chambers’ websites to link to the BSB register to
enable clients to search for a barrister’s regulatory status and any associated
current disciplinary findings by the Bar Tribunals & Adjudication Service (BTAS),
in line with the BSB’s disclosure policy. We will also explore the feasibility of a
similar arrangement complaints which have been upheld by the LeO; and

We will proceed with the proposal to develop a digital smart badge of the BSB’s
logo, and consider making it a mandatory requirement for this to be displayed on
chambers’ websites.

Application to Public Access Work

In developing a more proportionate approach, one option would be to only apply
fee disclosure requirements to those Public Access barristers providing the type
of commoditised services most commonly purchased by less experienced and
less expert consumers;

A second option (either instead of, or in addition to, the option outlined above)
would be to apply fee disclosure requirements to chambers which have ten or
more barristers providing a significant proportion of their services on a Public

Access basis, and commonly to less experienced and less expert consumers

(and/or in high-risk practice areas such as immigration and family law);

More detail on these two options is in our response to question 10. With regard
to both options, it is important to note that the consultation suggested those to
whom the requirements apply would only need to produce a minimum of three
illustrative price and service scenarios.

Application to Referral Work

We will not seek to apply disclosure requirements in relation to hourly rates and
fixed fees to barristers undertaking referral work. However, as above we are
considering a requirement for chambers’ websites to state their most commonly
used pricing models; and

Our view is that all barristers should be required to meet minimum transparency
standards in relation to service and redress.

Introduction

4.

The CMA undertook a market study into legal services in 2016, and its final report was
published on 15 December 2016. Its recommendations fall broadly into four
categories: delivering a step change in standards of transparency, promotion of the
use of independent feedback platforms, making regulatory data more accessible and
making better information available to assist consumers (including by reviewing the
content of the Legal Choices website). The overall aim is to improve consumer
understanding, facilitate shopping around and ultimately drive competition.
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5. On 2 October 2017, the BSB issued a policy consultation focused on the CMA’s
recommendation to deliver a step change in standards of transparency. The CMA’s
report stated that “in the case of barristers, increased public transparency will be most
relevant and beneficial to customers engaging a barrister through the public access
scheme rather than issuing instructions via a solicitor. However, we note that the
solicitors’ role as intermediaries instructing barristers on behalf of clients will be
strengthened if there is a general improvement in the level of transparency in the
sector”.!

Overview of Policy Consultation

6. The policy consultation therefore proposed applying new transparency requirements to
both barristers and entities undertaking Public Access work, and those undertaking
referral work for clients entitled to complain to the Legal Ombudsman (LeO): broadly,
individuals, small businesses and charities. The rationale was to target consumers
who would most benefit from being able to access more information about barristers’
fees and services.

7. In its final report, the CMA also set out its view of the minimum levels of transparency
consumers should be able to expect from legal services providers before they are
instructed:

Minimum disclosure requirements

Price Service Redress
Pricing and charging model A description of the Regulatory status,
(e.g. fixed fee, hourly rates, services that the legal registration details
capped charges, conditional services provider
fee agreement/damages- provides

based agreement)

Hourly fees (where charged) | Mix of staff that deliver Complaints process and

by grade of staff the service access to the Legal
Ombudsman (LeO)

(Where offered) indicative Key (and discrete) Professional indemnity

fixed fees and factors that stages of services insurance (PIl) cover

may affect these and the
circumstances where
additional fees may be

charged

Typical range of costs for Indicative timescales of
different stages of cases completing services and
(where appropriate) factors affecting these

Scale of likely disbursements
(e.g. searches, court fees)

Key factors that determine
price (including
disbursements)

Table 7.1, CMA Final Report (2016)

1 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/legal-services-market-
study-final-report.pdf, page 281
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8. However, the CMA stated the list had not been tested with consumers, and that “it will
be for individual regulators to assess their own current regulatory requirements and the
relevance of our recommendations to the services that their regulated professionals
offer”.? Based on the findings of our initial programme of research (see paragraphs 8-
15 of the consultation), we therefore attempted to segment the different requirements
based on expected consumer benefits. The consultation then sought views on which of
the recommendations would have greatest impact for consumers, while also being a
proportionate response in terms of scope and feasible in terms of implementation.

9.  Specifically, each CMA recommendation was categorised as either very high impact,
high impact or medium impact in terms of expected benefit to consumers who may
wish to use barristers’ services. The consultation proposed that the CMA
recommendations which were categorised as very high impact in terms of expected
consumer benefit would be the suggested minimum disclosure requirements barristers
would be required to publish.

10. The consultation also proposed that the BSB produce guidance with illustrative
scenarios for the recommendations which would have high and medium impact. Our
proposal was that while these recommendations would not form mandatory rules in the
BSB Handbook, the BSB would still expect barristers to use the guidance to determine
what additional factors (above the suggested minimum disclosure requirements set out
in the rules) would increase transparency and consumer understanding. This would be
dependent on the type of client the barrister was offering services to and the type of
services they were offering.

11. Finally, the consultation proposed a targeted approach to the way in which information
is disclosed by, for example, not prescribing precise forms of wording or fixed ways in
which fees must be published. Our view is that there must be a balance between
improving consumer understanding and genuinely promoting competition on the one
hand, and not overburdening barristers and chambers or producing “information
overload” for clients on the other. The proposals in the consultation set out to achieve
that balance, but we were open-minded about the best way forward and so sought
views from the profession and consumers.

Responses to Policy Consultation

12. The BSB issued the policy consultation on 2 October 2017, and it closed on 5 January
2018. The consultation consisted of 27 questions and we received 25 responses.

13. The full list of respondents is as follows:

20 Essex Street

3 Verulam Buildings

4 Pump Court

7 Bedford Row

Bar Council

Blackstone Chambers

Brick Court Chambers
Chancery Bar Association
Commercial Bar Association
Employment Law Bar Association
Essex Court Chambers
Family Law Bar Association

2 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/leqgal-services-market-
study-final-report.pdf, page 228
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Fountain Court Chambers

Hardwicke Chambers

Institute of Barristers’ Clerks

Legal Ombudsman

Legal Practice Management Association
Legal Services Consumer Panel

Lincoln House Chambers

Matrix Chambers

New Square Chambers

Personal Injuries Bar Association

Public Access Bar Association
Technology and Construction Bar Association
1 individual

All respondents have given their permission for the responses to be made public.
Copies of all the responses are available from the BSB’s Professional Standards Team
on request.

This report is a summary of the responses received to the consultation. It also contains
BSB responses to the points raised by respondents to the consultation, and outlines a
way forward in implementing new price, service and redress transparency
requirements.

Next Steps

16.

17.

The scope of the BSB'’s proposals has changed, and we consider that their more
targeted nature would do more to benefit Public Access clients, access to justice and
competition. The changed scope of the proposals will be reflected in the further rule
change consultation we issue later this year. (This consultation will also revisit our
Equality Impact Assessment (EIA), and widen the scope of the action plan for
improvement).

Following the further rule change consultation, application to the Legal Services Board
(LSB) for approval and an implementation period for the profession, the eventual
transparency requirements will come into force in May 2019. However, we are not
proposing to make compliance with any price transparency requirements mandatory
until early 2020. A communications strategy will be developed to support compliance
with the requirements, and we are also committed to evaluating the effectiveness of
the requirements from December 2020.

Summary of Responses to Questions, and BSB Responses

QUESTION 1: do you agree that the publication of price recommendations 1, 2 and 3
would have the greatest impact in order to improve consumer understanding,
facilitate shopping around and drive competition in service provision?

18.

The table below indicates how we categorised the CMA’s recommendations in relation
to price, based on the potential benefits that publication of these factors would have for
consumers.
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Recommendation Very high High impact Medium
impact impact

1. Pricing and charging model v
(e.g. fixed fee, hourly rates,
capped charges, conditional
fee agreement/damages-
based agreement)

2. Hourly fees (where charged) 4
by seniority of barrister or
grade of staff

3. (Where offered) indicative 4
fixed fees and factors that
may affect these and the
circumstances where
additional fees may be
charged

4.  Typical range of costs for v
different stages of cases
(where appropriate)

5.  Scale of likely disbursements 4
(e.g. searches, court fees)
6. Key factors that determine v

price (including
disbursements)

19. Our initial view was that recommendations 1, 2 and 3 in relation to price would have
the most impact in terms of improving consumer understanding, facilitating shopping
around and ultimately driving competition. Although we categorised the publication of
hourly fees (where charged) by seniority of barrister or grade of staff as having a very
high impact in terms of expected consumer benefit, we recognised the inherent
difficulty in requiring barristers to do so. The setting of hourly fees is not necessarily
straightforward and a number of factors in addition to seniority may determine the rate
that the barrister chooses to set (for example, type of client, whether the work is likely
to have more socially beneficial outcomes and whether the barrister is trying to build
business in a new area). We were mindful that by mandating greater transparency we
did not inadvertently restrict barristers from offering better rates to more socially
beneficial causes. We therefore proposed not mandating a specific pricing model, but
rather expected barristers to be transparent about the model they use (which may not
necessarily be hourly rates) and the likely costs (whether this is calculated based on
an hourly rate, fixed/capped fee or conditional fee/damages-based agreement).

Responses

20. Broadly, the LeO felt that the proposed measures in the consultation (and those of
other legal regulators) were appropriate to the need and proportionate to the demand
from consumers. They were supportive of frameworks which would give consumers of
legal services clear information from the outset, provided that the volume is not
overwhelming and all information is contextualised. They stated that “providing more
up-front information about costs would...be beneficial in managing consumer
expectations about the process. Moreover, if information about how costs are
calculated were to be included, this might increase consumer understanding more
generally and generate greater confidence in the profession”. However, they
recognised that very often pricing in the legal services market can be complex, depend
on a number of factors, and change over time. They therefore stated it is crucial to
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ensure that these caveats are built into any transparency framework. For this reason,
they were supportive of requiring price to be published with dependencies, and
including hourly rates and other similar information in any price transparency
requirements.

The Legal Services Consumer Panel was concerned about the layers of complexity
built into the proposals, and that the categorisations which determine mandatory and
discretionary information were primarily based on a regulatory self-assessment. They
therefore recommended that the BSB keeps the balance between mandatory and
discretionary information under review, as without consumer testing ‘it is difficult for
the Panel to be certain that the BSB’s assessment is correct”. They also stated that the
BSB should develop a common and consistent approach with other regulators as the
most effective way to develop greater transparency.

Many responses from the profession disagreed with the premise of the question,
stating that a lack of consumer understanding, shopping around or competition in the
type of bespoke legal services most often provided by barristers has not been
evidenced by either the CMA’s report or the BSB. Matrix Chambers stated ‘it happens
with great frequency that a firm of solicitors will approach numerous chambers offering
the same piece of work and inviting quotes. That enables the firm to compare available
individuals and price...public access clients can and do also ‘shop around’ in this way’.

20 Essex Street, in disagreeing with the proposals, stated that “real transparency
about costs can only be achieved by advising [clients] to engage with chambers and
seek estimates about likely cost range based on providing chambers with concrete
information about their dispute”. This is because, at least in the context of commercial
law, “all...legal disputes have their own unique characteristics and actual fees incurred
vary widely”, so there would not be any precision in estimates. The Employment Law
Bar Association was concerned that due to the myriad of different factors which may
affect price, “the information provided on Chambers’ websites is, in reality, likely to be
too vague to be of use to consumers. The differential between those and accurate
quotes provided by clerks with proper information is likely to lead to confusion”.

Many other responses from the profession (including the response of the Bar Council)
also noted that while the focus of the CMA’s report was on commoditised legal
services, the majority of barristers’ services are bespoke and so require bespoke
pricing structures. They therefore argued that the nature of the disclosure envisaged
by the CMA’s recommendations is not appropriate to the majority of barristers’
services. However, this view was not universal with regard to all of the CMA’s
recommendations 1, 2 and 3.

In relation to recommendation 1 (pricing and charging model), the Legal Practice
Management Association stated ‘it is conceivable that the publication of different
pricing models would be helpful to consumers i.e. “we accept instructions under
CFA/contingency agreements”. It is important though that chambers are not obligated
to say this. It could and should be advisory”. However, many felt a requirement to
disclose pricing and charging models would be impractical; Blackstone Chambers
stated that in the vast majority of cases, “the method of charging will depend on the
nature of the work and client”. Their view was that this requirement would only be
useful in respect of commoditised legal services, and “even in such a case, guidance
rather than a rule would allow a barrister flexibility in achieving transparency”. While
the Family Law Bar Association agreed that there may be some benefits to chambers’
websites displaying potential pricing and charging models, they questioned whether
‘individual chambers’ websites are really the appropriate location for this information.
Mandating publication of that information on each website would be onerous and the
information could potentially be better provided via the Legal Choices website”.

BSB 220218

27



26.

27.

28.

Annex A to BSB Paper 010 (18)
Part 1 — Public

Another suggestion was for a form of Annex A to the consultation (most common
pricing models) to be featured on the Legal Choices website. The Bar Council agreed
that while “transparency about pricing models...is in principle beneficial to public
understanding”, it may be better for this information to be provided via the Legal
Choices website.

In relation to recommendations 2 (hourly fees by seniority of barrister) and 3 (indicative
fixed fees and factors that may affect these), there was a consensus from the
profession that there would be limited utility in requiring the publication of this
information. The Bar Council stated “members across the profession have been
emphatic regarding the lack of standardisation or routine in the work that barristers
do”. The Personal Injuries Bar Association was opposed to any mandatory
requirements to disclose fixed fees, and could only support the mandatory disclosure
of hourly fees in a generic format e.g. a range of hourly rates “banded by call...and
caveated by the actual hourly rate being determined by the type of work undertaken”.
The Public Access Bar Association stated that:

We have no objection to barristers providing information about
indicative hourly rates. This could be useful for consumers to be able
to compare the cost of engaging barristers from different chambers
and of different level of experience and also to make comparison with
the cost of engaging a solicitor or other legal service provider.
However...there must be sufficient flexibility in the requirement to
allow for (for example) the barrister to charge a lower rate in a public
interest case...equally there are cases where a barrister is justified in
charging a higher than standard rate.

The Bar Council stated in relation to Public Access that “the aim of bringing forward
information routinely included in client care letters and putting them on a site is an
understandable one, but while some of that information is standard and will be the
same in every letter, that is not true about pricing”. Similarly, the Family Law Bar
Association questioned whether, given the many factors affecting hourly and fixed
fees, “estimates can even be given in a way that provides clarity, rather than
confusion”. Others felt that the consultation had not accurately captured the full range
of factors which may affect hourly and fixed fees. The Bar Council stated this would
‘make the bands that chambers publish so wide that they do not actually give
prospective clients any useful indication of likely fees, or enable them to compare
different barristers”. However, they noted that this view was not universal, as one
chambers which already publishes hourly rates for Public Access work stated they do
enable an accurate gauge of price.

In addition, there was a concern that a requirement to publish hourly fees may lead to
barristers publishing aspirational, rather than realistic, rates. This may lead to
consumers assuming that they cannot afford barristers’ services, unless fee
information is heavily caveated and websites encourage consumers to contact
chambers for a quote (which many do already). The Employment Law Bar Association
stated that aspirational rates “may also have the effect of driving rates up, as the
publication of indicative fees may hinder negotiation and reduce the flexibility on fees
that barristers are currently willing to offer”. This concern was particularly acute in the
context of referral work, where it was claimed that solicitors are in the dominant
negotiating position. As they may seek only to pay the hourly fee at the bottom end of
a range, barristers may increase their fees to compensate for this. The Bar Council
also stated that:

It is easy to see how a well-intentioned requirement to publish hourly
rates (in any form) might end up decreasing transparency. Chambers
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would publish notional or “headline” ranges of hourly rates, with all
market participants except the inexperienced consumer of legal
services aware that those rates would be subject to discounts,
depending on the particular case or the particular barrister instructed.

The Commercial Bar Association noted that even if the disclosure of recommendations
1, 2 and 3 was made mandatory, “the client would still need to make a direct enquiry of
chambers to determine what rate applied to the case in question”. The position in
relation to fees is therefore likely to remain complex. This led many responses from the
profession to suggest that the BSB work with the various Specialist Bar Associations to
develop tailored guidance in relation to fees (while generally disagreeing with the
proposals to introduce mandatory disclosure requirements).

BSB Response

30.

31.

32.

33.

The BSB notes the concerns about the layers of complexity built into the proposals but
considers that, to strike the appropriate balance between improving consumer
understanding and not overburdening barristers and chambers, it is necessary to
consider all of the CMA’s recommendations from first principles. However, in order to
streamline the proposals we will re-categorise the recommendations into higher impact
(mandatory, where appropriate) and lower impact (discretionary). We are also
commissioning further research and consumer testing to ensure that our categorisation
is robust, and strikes the appropriate balance between mandatory and discretionary
information. The BSB is committed to developing a common and consistent approach
with other regulators but notes that, as our proposals need to account for the nature of
barristers’ services and clients, our approach may diverge from that of other regulators
where appropriate.

The BSB also notes the concerns that a lack of competition in the type of bespoke
legal services most often provided by barristers has not been evidenced, and that
heavily caveated information may lack utility and cause confusion for consumers of
these services. We will therefore consider, as part of developing a more proportionate
approach, a requirement for chambers’ websites to state that professional and/or lay
clients (as appropriate) may contact chambers to obtain a quote. This was suggested
by a number of responses to the consultation, and would demonstrate a commitment
to transparency and facilitating shopping around without either risking consumer
confusion, or overburdening barristers and chambers. It would also help to avoid
inexperienced consumers of legal services simply relying on any published rates,
without considering that a discount might apply to their particular case.

In addition, the BSB notes the views that the nature of the disclosure envisaged by the
CMA’s recommendations is not appropriate to the majority of barristers’ services. In
developing a more proportionate approach, we will therefore prioritise the more
commoditised services provided by barristers.

In relation to recommendation 1 (pricing and charging model), the BSB notes the view
that while publication could conceivably be helpful for consumers, it should be
discretionary rather than mandatory. As above, we are commissioning further research
and consumer testing to ensure that our categorisation is robust, and strikes the
appropriate balance between mandatory and discretionary information. An alternative
could be a requirement for chambers’ websites to state their most commonly used
pricing models. We will also consider the suggestion for a form of Annex A to the
consultation (most common pricing models) to be featured on the Legal Choices
website.
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34. Inrelation to recommendations 2 (hourly fees by seniority of barrister) and 3 (indicative
fixed fees and factors that may affect these), the BSB notes the Public Access Bar
Association’s comments that indicative hourly rates could facilitate shopping around
and drive competition in service provision (particularly where solicitors and other legal
service providers may provide similar services). However, we also note the concerns
about potential unintended consequences, and the view that, at least for the bespoke
services provided by barristers, there may be limited utility in requiring the publication
of this information. As above, we are commissioning further research and consumer
testing to ensure that our categorisation strikes the appropriate balance between
mandatory and discretionary information. Given their experience of complying with the
recommendations, we will also seek the views of our transparency pilot participants at
interview, which will add to our evidence-base. Finally, where it is considered that fee
disclosure is necessary and appropriate, we are committed to working with the various
Specialist Bar Associations to develop tailored guidance.

QUESTION 2: do you agree that the publication of service recommendations 7 and 10
would have the greatest impact in order to improve consumer understanding,
facilitate shopping around and drive competition in service provision?

35. The table below indicates how we categorised the CMA’s recommendations in relation
to service, based on the potential benefits that publication of these factors would have
for consumers.

Recommendation Very high High impact Medium impact
impact
7. A description of the v

services that the
legal services
provider provides

8.  Mix of staff that v
deliver the service

9. Key (and discrete) v
stages of services

10. Indicative timescales v

of completing
services and factors
affecting these

36. Asthe CMA's report states, consumers “heed to understand what the service is that
providers are offering, [and] how it will be delivered”.? Our initial view was that
recommendations 7 and 10 in relation to service would have the greatest impact in
improving consumer understanding, facilitating shopping around and ultimately driving
competition.

Responses

37. The LeO was supportive of proposals to introduce requirements in relation to
description of service, and timescales in any legal services where price publication is
required. The Legal Services Consumer Panel reiterated the need for consumer
testing to determine the appropriate balance between mandatory and discretionary
information.

3 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/leqgal-services-market-
study-final-report.pdf, pages 239 — 240
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39.

40.

41.
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A number of responses from the profession disagreed with the premise of this
question, stating that a lack of consumer understanding, shopping around or
competition in the type of bespoke legal services most often provided by barristers has
not been evidenced. However, in relation to recommendation 7 (a description of the
services that the legal services provider provides) there was general agreement that
information on the services provided is important for the consumer. That said, there
was also a general view that, in light of the information on barristers’ services which is
already on the websites of chambers and others, there is no need for regulatory
requirements in this area. The Personal Injuries Bar Association stated they “would
oppose any mandatory requirement that chambers or individual barristers should have
to provide more than is already the norm”. Others, including the Bar Council, felt that
they would need more information on what requirements are proposed by the BSB in
order to form a view. The Bar Council stated that “from our own analysis and review of
barristers’ websites, the Bar already provides a great deal of information about the
services that they offer...having said that, we would not necessarily oppose the
introduction of certain minimum standards in principle”.

In relation to recommendation 10 (indicative timescales of completing services and
factors affecting these), there was general agreement among the profession that this is
more relevant to commoditised legal services, whereas the maijority of barristers’
services are bespoke. Consequently, most were of the view that indicative timescales
would need to be so caveated as to lack utility for consumers (especially in more
complicated cases). Lincoln House Chambers stated that “this information would be
beset with disclaimers on the website and would be likely to confuse rather than
assist”. The Bar Council stated that timescales about the length of litigation are “more
within the province of solicitors, but in in any event it is very difficult to predict the likely
length of any litigation, which can be influenced by a far greater number of external
factors than other types of non-contentious work”. They also noted that the majority of
barristers are self-employed and agree to undertake work personally, whereas in other
sections of the legal sector there may be multiple lawyers and paralegals undertaking
work on the same case. This enables them to have greater control over timescales.

However, the Family Law Bar Association noted that “with the advent of standard
contractual terms, many chambers already publish guidance as to timescales for
certain types of work”. In addition, the Legal Practice Management Association stated
that while providing indicative timescales can be useful for the consumer, this should
not be a prescriptive requirement. By way of example:

We know in general that a small claims case may go to trial within 18
months and we could advise a client that depending on the court this
could be longer or shorter depending on waiting times...on the other
hand where a commercial dispute is involved with a potential 3
weeks’ trial this could take anywhere from six months to 5 years. This
sort of timescale is not particularly helpful.

Blackstone Chambers also stated that providing indicative timescales could be useful
for consumers in some contexts: “to the extent that the BSB is of the view that greater
transparency is required with respect to commoditised legal services...the BSB should
introduce best practice guidance, acting in combination with the relevant SBA, rather
than rules to allow flexibility”. The Bar Council’s suggestion was that:
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A more practicable alternative might be for chambers to provide
information about the factors that might influence the timescales on a
case such as complexity etc. This could be provided on a website in
a standardised format and may be able to manage the client’s
expectations so that they can be alive to the realities of the
sometimes unpredictable nature of litigious work.

BSB Response

42.

43.

In relation to recommendation 7 (a description of the services that the legal services
provider provides), the BSB notes the general view that, in light of the information on
barristers’ services which is already on the websites of chambers and others, there is
no need for regulatory requirements in this area. However, we consider it important
that there is a minimum standard of service transparency; for example, a requirement
for chambers’ websites to state the areas of law in which they most commonly provide
services and/or state and provide a description of their most commonly provided
services. This minimum standard would need to be defined.

In relation to recommendation 10 (indicative timescales of completing services and
factors affecting these), we note the general agreement that this is more relevant to
commoditised legal services, whereas the majority of barristers’ services are bespoke.
We will therefore consider re-categorising this recommendation to lower impact
(discretionary). As above, we are commissioning further research and consumer
testing to ensure that our categorisation strikes the appropriate balance between
mandatory and discretionary information. Where it is considered that further service
disclosure is necessary and appropriate, we are also committed to working with the
various Specialist Bar Associations to develop tailored guidance. Finally, we note the
Bar Council’s suggestion that chambers could provide standardised information about
the factors which might influence the timescales of a case, and we will consider this as
part of defining a minimum standard of service transparency. We will also consider
featuring this information on the Legal Choices website.

QUESTION 3: do you agree that the publication of redress recommendations 11 and
12 would have the greatest impact in order to improve consumer understanding,
facilitate shopping around and drive competition in service provision?

44,

The table below indicates how we categorised the CMA’s recommendations in relation
to redress, based on the potential benefits that publication of these factors would have
for consumers.

Recommendation Very high impact High impact Medium impact
11.  Regulatory 4

status,

registration

details
12.  Complaints v

process and
access to the
LeO

13. Pll cover v
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45. Our view was that core information about redress (recommendations 11 and 12) would
have the most impact in terms of improving consumer understanding. It would be
straightforward for barristers to display the text “regulated by the Bar Standards Board”
on their chambers’ website to indicate their regulatory status. In relation to complaints
process and access to the LeO, Rule C103 of the BSB Handbook states that
chambers’ websites must display information about the chambers’ complaints
procedure. However, there is currently no requirement for chambers’ websites to
display information about any right to complain to the LeO.

Responses

46. The LeO was fully supportive of the proposals, as was the Legal Services Consumer
Panel. However, the Panel was also of the view that information about professional
indemnity insurance cover could be equally important to consumers’ pre-and even post
engagement.

47. Some responses from the profession stated that as information about access to the
LeO is already provided on most chambers’ websites, there may not be a need for a
regulatory requirement. The Chancery Bar Association also stated they “do not believe
that consumers shop around based upon what will happen should things go wrong”.
However, the vast majority were supportive of the proposals. The Bar Council stated “if
consumers can see at the outset that they are looking at a regulated provider, it could
provide them with a degree of confidence”.

BSB Response

48. While consumers may not shop around based on what will happen should things go
wrong, it is reasonable to assume that, all else being equal, consumers would prefer to
instruct regulated providers. The BSB also agrees with the vast majority of responses
that it would be straightforward for all chambers’ websites to display the text “barristers
regulated by the Bar Standards Board”, and information about any right to complain to
the LeO. We will therefore proceed with these proposals. We will also consider a
requirement for barristers’ e-mails and letterheads to include the text “regulated by the
Bar Standards Board”. We do not agree that information about professional indemnity
insurance cover is likely to be as important to consumers’ engagement of barristers.
This is because consumers are likely to correctly assume that, as regulated providers,
barristers are required to be insured for all the legal services they supply. However, the
BSB'’s position could change over time if evidence emerges that consumers are
beginning to use the level of professional indemnity insurance cover as a method of
selecting a legal services provider.

QUESTION 4: do you agree that the BSB should introduce guidance (rather than
mandatory rules) for the CMA recommendations that have been categorised as having
high and medium impact for consumers? Please explain your answer.

QUESTION 5: do you agree with the BSB’s analysis of why the high and medium
impact recommendations should not be adopted as mandatory rules? Please explain
your answer.

49. The tables above indicated what categorised as having high and medium impact in
terms of improving consumer understanding for those wishing to engage barristers’
services. Our proposal was that while these recommendations would not form
mandatory rules in the BSB Handbook, the BSB would still expect barristers to use the
guidance to determine what additional factors (above the suggested minimum
disclosure requirements set out in the rules) would increase transparency and
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consumer understanding. This would be dependent on the type of client the barrister
was offering services to and the type of services they were offering.

Responses

50. The LeO stated that “likely disbursements, typical costs ranges and other similar
information must be included in any price transparency requirements...this will help
consumers to see the nuances in costing and give them a better idea of what their final
bill might look like”. However, they also recognised that the mandatory publication of a
large number of data points may become unnecessarily burdensome, and were of the
view that the publication of further information should be discretionary. The Legal
Services Consumer Panel reiterated their concerns about the complexity of the
proposals, and that the categorisations which determine mandatory and discretionary
information were primarily based on a regulatory self-assessment.

51. Responses from the profession to these questions were divided. Some stated that, as
a lack of competition in the type of bespoke legal services most often provided by
barristers has not been evidenced, there is no need for mandatory rules or guidance.
They also argued that the nature of the disclosure envisaged by the CMA’s
recommendations is not appropriate to the majority of barristers’ services. The
Commercial Bar Association noted ‘it is very difficult to predict how litigation will unfold,
not least because that will depend on the actions of the counterparty whose interests
are often (if not usually) diametrically opposed”. Consequently, their view was that
disclosure in the form of illustrative price and service scenarios would not be beneficial
for consumers. However, this view was not universal with regard to disclosure of all the
CMA'’s recommendations. For example, some had no objection to providing the
information about professional indemnity insurance cover suggested in the
consultation. Others questioned whether this information would improve consumer
understanding, and noted that some chambers may experience difficulties given their
members use different top-up insurers.

52. Other responses from the profession agreed the BSB should introduce guidance
(rather than mandatory rules) for the CMA recommendations that have been
categorised as having high and medium impact for consumers. Lincoln House
Chambers stated that guidance “would assist in allowing chambers to productively
consider the relevance of the recommendations in the context of their own areas of
practice, with a view to providing transparent and useful fee information for prospective
clients”. 7 Bedford Row stated that from the perspective of a chambers which does
have highly diversified practice areas, it would be preferable for the BSB to introduce
guidance to help capture the many different price and service scenarios that may

apply.

53. In addition, the Legal Practice Management Association stated that “many of the
recommendations could be considered to be good practice and their use could be
distinguishing factors” for chambers with the administrative capacity to implement the
guidance. This point was echoed by the Bar Council. Others also stressed that the
guidance should be practicable and cost-effective to implement. Finally, the Family
Law Bar Association considered that in determining whether any additional
transparency measures should be adopted (at their discretion), barristers should and
would have regard to the type of client they are offering services to; for example,
vulnerable clients in the context of family law cases. They noted that many Public
Access barristers already do this.
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BSB Response

54.

The BSB notes the view that, as a lack of competition in the type of bespoke legal
services most often provided by barristers has not been evidenced, there is no need
for mandatory rules or guidance. However, where it is considered that fee and further
service disclosure (for example, in the form of illustrative scenarios) is necessary and
appropriate, we are committed to working with the various Specialist Bar Associations
to develop tailored guidance. As above, in developing a more proportionate approach
we will prioritise the more commaoditised services provided by barristers. We are also
committed to ensuring that the guidance is practicable and cost-effective to implement.

QUESTION 6: (a) do you think the BSB should require publication of first-tier
complaints data? Please explain your answer.

(b) are there any other quality of service indicators which you think we should
consider?

55.

56.

57.

In addition to the recommendations the CMA identified, we were of the view that there
is other information which may be beneficial to consumers. This included providing
first-tier complaints data, using the BSB logo and providing the BSB’s Guidance for
Lay Clients (when undertaking Public Access work) to all Public Access clients.

Publication of first-tier complaints data

The consultation suggested that barristers could be required to provide first-tier
complaints data on their chambers’ website (i.e. data on complaints which have been
made to them directly in the first instance (before they may have been made to the
LeO)). This could take the form of the previous 3 years’ worth of data, allowing
consumers to see any trends over time. This data could potentially be a useful signal
of quality for consumers. However, the consultation also stated that the consumer
benefits of providing this data must be balanced against the risk it could be
misinterpreted. A barrister who undertakes a higher volume of standardised and
transactional work, for example, may have more first-tier complaints made to them
than other barristers, and so appear to be providing a poorer service when this is not in
fact the case. The volume of Public Access work may also skew the data as there may
be a greater proportion of complaints in relation to such work than referral work. If
consumers do not understand how first-tier complaints made to barristers are
categorised on chambers’ websites, providing this data may also lead to “information
overload” and not effectively improve understanding.

Responses

The Legal Services Consumer Panel, in agreeing with the suggestion, stated that the
publication of first-tier complaints data (as a proxy for quality) has the potential to
improve market transparency, aid consumers in making informed decisions and act as
a deterrent against poor practice. They also stated that while “there are challenges
around capacity to collect, analyse, and contextualise complaints data in a meaningful
manner... these challenges are not insurmountable. Other regulators have
successfully mitigated against similar risks, and gone on to overcome comparable
difficulties”. The LeO appreciated the difficulties we had identified regarding the
publication of first-tier complaints data, and stated that “for this to be a reliable
indicator of quality there would need to be some standardisation of what constitutes a
complaint as well as consistent reporting of how early in the process a matter had
been settled”. The LeO therefore supported the Solicitors Regulation Authority’s
(SRA’s) proposal (in their consultation) for the SRA to publish first-tier complaints data,
which the LeO stated would avoid issues around consistency of reporting and data
fields.
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Responses from the profession (including the response of the Bar Council) disagreed
with the suggestion, largely due to the issues identified in the consultation. In addition,
the Employment Law Bar Association stated “the fact that someone has complained
does not necessarily mean that there has been any failure by the barrister in question.
This means the mere fact of a complaint is not helpful for consumers assessing the
quality of barrister’s services”. It was also noted that more first-tier complaints which
lack merit may be made to barristers in certain practice areas. They could therefore
appear to be providing a poorer service than other barristers when this is not in fact the
case. Furthermore, the Commercial Bar Association stated “fairness would demand
that as far as the barrister is concerned, he or she should be permitted to explain or
respond to the complaint”, but then there were concerns about the “information
overload” discussed in the consultation. There were also concerns about barristers
being prevented from responding to the substance of complaints on websites due to
the duty of client confidentiality in the BSB Handbook. Finally, 7 Bedford Row stated
that a finding of “no fault” at a first-tier level would "not benefit from the same kind of
respect afforded to Ombudsman decisions, because there may be the perception
(rightly or wrongly) that chambers’ internal investigations are not as robust and
independent in comparison’.

BSB Response

On balance, the BSB agrees that the publication of first-tier complaints data would not
be the most useful quality of service indicator for users of barristers’ services, for the
reasons identified both in the consultation and in the responses. However, we also
agree with the Legal Services Consumer Panel that the challenges related to the
publication of complaints data are not insurmountable. We note the LeO’s view that for
complaints data to be a reliable indicator of quality, there needs to be some
standardisation of what constitutes a complaint as well as consistent reporting.

We will consider a requirement for chambers’ websites to link to the BSB register to
enable clients to search for a barrister’s regulatory status and any associated current
disciplinary findings by the Bar Tribunals & Adjudication Service (BTAS) in line with the
BSB’s disclosure policy. We will also explore the feasibility of a similar arrangement for
complaints which have been upheld by the LeO. More work will be undertaken to
assess the practical implications of these proposals, and any technical improvements
that might be necessary, before finalising any draft new rules. This would address the
need for standardisation of what constitutes a complaint, and give assurance to both
barristers and users of their services that complaints are only required to be published
if they have been upheld by an independent body. It would also be the most effective
way of helping consumers to make informed decisions, and act as an additional
deterrent against poor practice.

Responses to the consultation did not suggest any other quality of service indicators
which should be considered. However, the Legal Practice Management Association
stated it is “through encouraging feedback, listening to it and acting upon it that you
continue to improve the services offered”. The BSB agrees and, as part of our
response to the CMA’s recommendations, we will be developing and publishing
guidance for providers on engaging with both indirect feedback (such as online
reviews) and direct feedback from clients. One way to seek direct feedback from
clients is to include feedback forms in the complaints information which must be sent
to clients. We are also committed to considering the regulatory role of the BSB with
regard to quality or transparency marks, and assessing the proportionality and
necessity for action in this area.
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Use of the BSB Logo

QUESTION 7: do you think it would beneficial for barristers to display the BSB’s logo
on their website? Please explain your answer.

62.

63.

64.

The consultation stated that while the BSB’s current policy is to not allow use of its
logo for web, promotional or marketing material, this could change if it was considered
useful for improving consumer understanding of regulatory status. The logo could also
link through to the homepage of the BSB’s website, which would make it easier for
consumers to engage with regulatory information such as the guide on using a
barrister, the BSB Handbook and whether the barrister holds a practising certificate.
However, if the logo did link through to the BSB’s website, the BSB would need to
develop a digital smart badge as logos can be fraudulently used to give credence to
fake websites. In contrast, a digital smart badge would provide assurance to a
consumer that the barrister was in fact regulated by the BSB.

Responses

The Legal Services Consumer Panel acknowledged that a logo can be a useful and
easily recognisable visual symbol for consumers, but warned against the proliferation
of logos in the sector. As legal services regulation is already a complicated landscape,
their concern was that multiple logos could add to consumer confusion. However, they
had no objection to a digital smart badge which links through to a regulator’s website
and confirms regulatory status. The LeO was also in favour of digital badges which link
through to regulators’ websites, and do not themselves seek to convey further
information.

Some responses from the profession doubted that displaying the BSB’s logo on
chambers’ websites would improve consumer understanding of regulatory status.
Others thought that displaying the logo may confuse consumers into thinking that
barristers and chambers are in some way part of the BSB. However, most did not
oppose the proposal provided that a digital smart badge is developed. The Legal
Practice Management Association stated that while it would be helpful for the logo to
link through to the BSB’s website, this should not be mandatory. The Bar Council
stated “we can see some benefit to displaying the logo, as a clear and memorable
visual cue that consumers will learn to look for from site to site as a mark of
assurance”.

BSB Response

65.

The BSB agrees that a digital smart badge is the best and most secure way for the
logo to link through to the BSB’s website, confirm regulatory status and make it easier
for consumers to engage with regulatory information. However, these benefits will not
be widely realised unless there is a mandatory requirement for barristers to display the
digital smart badge on their chambers’ website. As the BSB'’s logo includes the text
“regulating barristers”, we consider it unlikely that this would either not improve
consumer understanding of regulatory status, or confuse consumers into thinking
barristers and chambers are in some way part of the BSB. We will therefore proceed
with the proposal to develop a digital smart badge, and consider making it a mandatory
requirement for this to be displayed on chambers’ websites.
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QUESTION 8: do you think Public Access barristers should be required to publish the
BSB’s Guidance for Lay Clients on their websites? Please explain your answer.

66. The consultation stated that making provision of the guidance mandatory could
usefully ensure that all clients have the same basic level of understanding about Public
Access, reduce the amount of information which needs to be included in client care
letters and reduce the need for frequent communication between barristers and Public
Access clients. One way of achieving this would be to require Public Access barristers
to publish the guidance on their websites.

Responses

67. The Legal Services Consumer Panel agreed with the proposal, and also suggested
that the guidance should be provided to clients before Public Access work
commences. The LeO stated that while they “would strongly encourage barristers to
highlight that guidance exists, (and perhaps provide a link to it on the BSB’s website)”,
they saw “no reason for a requirement to publish the guidance itself on their own
website”.

68. Most responses from the profession reflected the LeO’s view, in that while they agreed
consumers should be provided with the guidance, they thought displaying a link
through to the guidance on the BSB’s website would suffice. The Bar Council stated
that the requirement would be “a sensible and worthwhile one”. However, the Public
Access Bar Association stated that “the Public Access Rules require barristers to only
accept instructions if the client is capable of doing what is required of them...there is
no evidence that guidance such as this is required by a relatively sophisticated
clientele”. The Commercial Bar Association also suggested updating the guidance to
identify costs that are typically borne by the client in addition to the costs of the
barrister.

BSB Response

69. A significant proportion of the enquiries the BSB receives are either from members of
the public who have or are seeking to instruct a Public Access barrister, or solicitors
who are acting on the other side to a Public Access barrister. These enquiries tend to
relate to the nature and scope of Public Access work. There is therefore evidence to
suggest that making provision of the guidance mandatory could usefully ensure all
parties (including other legal representatives) have the same basic level of
understanding about Public Access. We agree that the requirement should be for all
chambers with Public Access registered barristers to display a link through to the
guidance on the BSB’s website, and to facilitate this we will create a page on which the
latest version of the guidance is always accessible. As suggested by the Commercial
Bar Association, we will also update the guidance to identify costs that are typically
borne by the client in addition to the costs of the barrister. However, we do not agree
that it should be a mandatory requirement for the guidance to be provided to Public
Access clients before work commences. While some responses from the profession
stated that they do so, the Public Access Rules already require barristers to notify their
clients in writing of a number of particulars, and much of this information is in the
guidance too. A mandatory requirement could therefore lead to unnecessary
duplication, especially for repeat and more experienced Public Access clients.
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QUESTION 9: in terms of the provision of information, are there any other examples of
what you consider to be good practice that you could draw to our attention? We
would be particularly interested to hear about examples of what you consider to be
good practice in terms of providing information to consumers with additional needs.

70. We were interested to hear about any other recommendations that may help improve
consumer understanding, facilitate shopping around and drive competition. The
consultation recognised that, as far as possible, information should be accessible and
easily understood by its intended audience. This could mean putting information in
plain English, highlighting key points and making information available in alternative
formats (including in different languages where that may be beneficial to meeting
consumer need). Alternative formats could be provided both on chambers’ websites
and on request.

Responses

71. 7 Bedford Row provided a helpful list of suggestions:

(a) links to legal charities; Citizens Advice; solicitor partnerships and
the LAA (for means testing);

(b) explanation of services for the blind, hearing impaired and foreign
language speakers (translation services) should also be readily
available; and

(c) full information re accessibility for those with disabilities e.g.
numbers of steps, width of doorways, parking, bathroom facilities,
hearing loops etc, so that those affected would not need to phone
ahead before coming to chambers, should also be provided.

72. Other suggestions from the profession included barristers’ directory recommendations,
links to practice-related publications and materials generated by barristers, the
advantages of instructing barristers, how to contact chambers and instruct barristers
and the terms on which barristers undertake work. The Legal Practice Management
Association also stated that many chambers find it useful to provide copies of their
reasonable adjustments policy (which they are required to have under the Equality
Rules in the BSB Handbook). However, other responses from the profession stated
regulatory intervention in this area was neither necessary nor proportionate; in
particular, there was a concern that the good practice identified in the consultation
should not be made mandatory requirements.

BSB Response

73. The BSB does not propose making the good practice identified in the consultation or
by the responses mandatory requirements. As stated in the consultation, the BSB will
be producing supporting guidance for barristers and chambers in line with our
regulatory role to encourage good practice. We thank all of those who made helpful
suggestions and will consider including them in the guidance. In relation to reasonable
adjustments, we note our supporting guidance on the Equality Rules already states
“chambers should state on its website and in any publicity material that reasonable
adjustments will be made and should identify the person or persons to whom requests
should be made”. As stated by the Legal Practice Management Association, chambers
may also find it useful to provide copies of their reasonable adjustments policy. While
these are not and will not be made mandatory requirements, this does not affect the
duty to make reasonable adjustments under the Equality Act 2010.
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QUESTION 10: do you agree that the BSB’s suggested minimum disclosure
requirements should apply to all barristers undertaking Public Access work? Please
explain your answer.

74. The BSB’s action plan in response to the CMA’s recommendations noted that the
CMA:

Prioritised public access barristers as having the greatest potential
impact on transparency rather than the referral Bar. This is because
the main focus is on difficulties that consumers and small businesses
face in “shopping around”, such as lack of information about price,
difficulty in judging quality, etc. The CMA did not make specific
recommendations in relation to barristers doing referral work. It does,
however, note that the solicitor’s role as an intermediary may be
strengthened if there are general improvements in the level of
transparency in the sector”.*

75. The consultation therefore proposed that the CMA recommendations which we had
identified as suggested minimum disclosure requirements should apply to all Public
Access barristers. However, we were provisionally of the view that there are situations
in which disclosing the suggested minimum disclosure requirements would also be
useful for clients of the referral Bar. This was on the basis that it could strengthen the
role of the solicitor to act in the client’s best interests. The consultation proposed
requiring barristers undertaking referral work to disclose the new requirements only to
those clients who would be entitled to complain to the LeO: broadly, individuals, small
businesses and charities.

76. Another potential option explored in the consultation was to target any new rules to
more high-risk practice areas; for example, immigration, crime and family law
(although if this approach were to be adopted, it is likely that the majority of clients
seeking advice/representation in these areas of law would fall into the LeO definition in
any event). It was also not proposed that barristers undertaking referral work for clients
funded by the Legal Aid Agency would be required to publish the suggested minimum
disclosure requirements in relation to price. However, the consultation did propose that
barristers undertaking this work should be required to comply with the suggested
minimum disclosure requirements in relation to service and redress.

Responses

77. The Legal Services Consumer Panel agreed that the BSB’s suggested minimum
disclosure requirements should apply to all barristers undertaking Public Access work.
A minority of responses from the profession also agreed. For example, 7 Bedford Row
stated that “lay clients are obviously in a far weaker position to negotiate fees and
understand the kind of service they should be able to expect from a barrister compared
to professional clients/solicitors”. They therefore stated that in the context of the Public
Access Bar, the minimum disclosure requirements could operate effectively and
increase consumer understanding and competition.

78. However, the majority of responses from the profession disagreed. Concerns that the
nature of the disclosure envisaged by the CMA’s recommendations is not appropriate
to the majority of barristers’ services were repeated in the context of Public Access.
The Bar Council stated, “the limited areas in which [price transparency] is realistic
mean that regulatory action is unjustified and disproportionate”. The Family Law Bar
Association also repeated concerns that indicative prices would need be so caveated

4 https://www.barstandardsboard.org.uk/media/1836947/cma_-_action_plan.pdf, page 3
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as to risk confusion for Public Access clients. Matrix Chambers agreed, although they
did state in relation to Public Access work that they would have no difficulty with a
requirement to disclose service and redress information.

Many, including the Bar Council, also questioned whether it was necessary or
proportionate to apply the new requirements to all barristers undertaking Public Access
work. Blackstone Chambers noted that Public Access services may be provided to a
lay client (for example, a large company) which is “every bit as astute or experienced
in litigation as a lay client using a solicitor or with an in-house capacity”. Finally, a
number of responses expressed the view that if the new requirements only applied to
Public Access, this would be a disincentive for barristers to undertake such work; in
turn, this could have a negative impact on access to justice and competition. The
Technology and Construction Bar Association stated that if the new requirements only
applied to Public Access, “this would lead to a number of our members withdrawing
from the Public Access scheme which would...rather defeat the underlying purpose of
the proposals, i.e. increasing competition”.

BSB Response

80.

81.

82.

The BSB agrees that, compared to professional clients, lay clients are in a weaker
position to negotiate fees and understand the kind of service they should be able to
expect from a barrister. We therefore agree that, in the context of the Public Access
Bar, fee disclosure requirements could operate effectively and increase consumer
understanding and competition. (We are also of the view that all barristers should be
required to meet minimum transparency standards in relation to service and redress.
See our responses to questions 2 and 3).

However, we note the concerns that the nature of the disclosure envisaged by the
CMA’s recommendations is not necessarily appropriate to the bespoke services
provided by barristers (including via Public Access), and that it would not be
proportionate to apply fee disclosure requirements to all barristers undertaking Public
Access work. As above, in developing a more proportionate approach to price and
service transparency we will prioritise the more commoditised services provided by
barristers. One approach would be to only apply fee disclosure requirements to those
Public Access barristers providing the type of commoditised services most commonly
purchased by less experienced and less expert consumers. Those services would
need to be defined, and consumer testing undertaken to ensure that disclosure in
these areas would be appropriate and useful for consumers.

However, we note the concerns that if fee disclosure requirements are only applied to
Public Access, this would be a disincentive for barristers to undertake such work; in
turn, this could have a negative impact on access to justice and competition. It appears
to us that the same logic could apply to only introducing fee disclosure requirements
for a small section of the Public Access Bar. Responses to the consultation stated that
Public Access barristers providing more commoditised services tend to be junior
members of the Bar. It is therefore conceivable that, if fee disclosure requirements are
only introduced in relation to more commaoditised Public Access services, chambers
could withdraw from providing these services. While there would be a commercial
incentive for (particularly more junior) barristers to continue to provide these services,
chambers management could seek to dissuade them on the basis that (a) such
services only constitute a small proportion of chambers’ total services, and (b)
continuing to offer them would require chambers to comply with more administratively
burdensome transparency requirements. Chambers withdrawing from providing more
commoditised Public Access services could have a negative impact on access to
justice, competition and opportunities for progression among more junior members of
the Bar.
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Another approach (either instead of, or in addition to, the approach outlined above)
would be to apply fee disclosure requirements to chambers which have ten or more
barristers providing a significant proportion of their services on a Public Access basis,
and commonly to less experienced and less expert consumers (and/or in high-risk
practice areas such as immigration and family law). What is ‘significant’ for these
purposes would need to be defined, but it would make compliance with the proposals
easier as MyBar will collect data on the proportion of services provided on a Public
Access basis. The BSB could then identify which chambers the fee disclosure
requirements apply to on an annual basis, and proactively work with them to achieve
compliance. As these chambers would have ten or more barristers, they would be
more likely to have the administrative capacity to implement the proposals. In addition,
they would already be providing a significant proportion of their services on a Public
Access basis, and so would be less likely to withdraw from providing these services. It
is likely that this second approach would do more than the first to achieve the CMA’s
recommendation of delivering a step change in standards of transparency.

With regard to both approaches, it is important to note that the consultation suggested
the chambers to which the requirements apply would only need to produce a minimum
of three illustrative price and service scenarios. The proposed requirement for
chambers’ websites to state that clients may contact chambers to obtain a quote would
also help them to understand fee information is indicative only. As above, we are
committed to working with the various Specialist Bar Associations to develop tailored
guidance. We will also seek the views of our transparency pilot participants at
interview, as they have already produced illustrative price and service scenarios and
many have done so in relation to Public Access work. This will add to our evidence-
base.

QUESTION 11: do you think that the BSB’s suggested minimum disclosure
requirements should apply to barristers undertaking referral work, either:
(a) when dealing with clients that are entitled to complain to the LeO?;

(b) by reference to high-risk practice areas?; or

(c) a combination of (a) and (b) above?

85.

86.

The Legal Services Consumer Panel was of the view that the BSB’s suggested
minimum disclosure requirements should apply to barristers undertaking referral work,
both (a) when dealing with clients which are entitled to complain to the LeO, and (b) by
reference to high-risk practice areas such as immigration, crime and family law. They
stated that “the lack of transparency in areas of high consumer vulnerability e.qg.
immigration services, could have a disproportionate effect or compound the challenges
faced by consumers navigating these areas”. A minority of responses from the
profession also agreed that, in relation to referral work, the requirements should apply
when dealing with clients which are entitled to complain to the LeO. However, Lincoln
House Chambers could not support the requirements applying by reference to high-
risk practice areas, as they were unclear on the nature of a high-risk practice area and
how it had been defined. Others were concerned that restricting the requirements to
only certain areas of practice would run the risk of confusion.

However, the majority of responses from the profession did not support either proposal
(a) or (b). The Family Law Bar Association noted the BSB’s concern that there may be
circumstances in which additional information could strengthen the role of the solicitor
to act in the client’s best interests, but considered that “solicitors are likely to ask for
such information where appropriate, and to advise their lay clients accordingly should it
not be provided”. Many were also of the view that, in relation to referral work, there
was no lack of competition which required a regulatory response. The Bar Council
stated that as the CMA’s report did not point to “any evidenced deficiency in how
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referral cases currently work...we cannot agree that any case has been made out for
applying disclosure requirements to referral cases”. The Employment Law Bar
Association also stated that solicitors “are experienced in seeking quotes from clerking
teams and “shopping around”...they frequently seek a range of quotes to strengthen
their hands in negotiation. The upshot is that solicitors are necessarily in the stronger
bargaining position”. In addition, concerns were raised about the scope of proposal (a).
As clients who are entitled to complain to the LeO include individuals and small
businesses, many were of the view that the proposal was too broad and would, in
effect, apply to all barristers undertaking referral work. However, Matrix Chambers
repeated in the context of referral work that, while they could not support the
disclosure of indicative prices, they would have no difficulty with a requirement to
disclose service and redress information.

In disagreeing with proposal (b), the Personal Injuries Bar Association stated
“generally, there should be one set of coherent rules that apply to all subject

areas.. .this is important not least so as to reduce the administrative overhead within
chambers where both areas of practice are undertaken”. Others repeated the view
that, as barristers undertaking referral work are instructed by solicitors, there is no
need for further consumer protection, and the Family Law Bar Association was
concerned by the potential emphasis for family law clients on price rather than quality.
The Bar Council was also concerned that immigration and criminal law clients would
focus on price rather than quality at a time when their “personal stakes are often
frighteningly high”. In suggesting a way forward, Blackstone Chambers stated that a
better approach would be to narrow the scope of the proposals to less experienced
and less expert consumers. They then suggested “undertaking a sectoral investigation,
with the assistance of SBAs ideally, as to whether any sector: (a) has an appreciable
number of consumer parties; (b) contains commaoditisable litigation services; and (c)
presents informational problems, before looking to develop best practice or, only if
necessary, mandatory sectoral rules”.

BSB Response

88.

On balance, the BSB agrees with the view that as barristers undertaking referral work
are instructed by solicitors, there is no need for significant further consumer protection.
We will therefore not seek at this stage to apply disclosure requirements in relation to
hourly rates and fixed fees to barristers undertaking referral work. However, as above
we are considering a requirement for chambers’ websites to state their most commonly
used pricing models. We are also of the view that all barristers should be required to
meet minimum transparency standards in relation to service and redress (see our
responses to questions 2 and 3). We have considered Blackstone Chambers’ helpful
suggestions with regard to the scope of the proposals in the context of Public Access
work (see our response to question 10).

QUESTION 12: regarding work funded by the Legal Aid Agency, do you agree that the
BSB’s suggested minimum disclosure requirements:

(a) should not apply in relation to price?; but

(b) should apply in relation to service and redress?

89.

The vast majority of responses to the consultation agreed that, with regard to work
funded by the Legal Aid Agency, the BSB’s suggested minimum disclosure
requirements should not apply in relation to price. In each case, the responses as to
whether the requirements should apply in relation to service and redress were aligned
with the responses to question 2 (on service) and question 3 (on redress).
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BSB Response

90.

The BSB agrees with the vast majority of responses that, with regard to work funded
by the Legal Aid Agency, disclosure requirements should not apply in relation to price.
As to whether the requirements should apply in relation to service and redress, our
view is that all barristers should be required to meet minimum transparency standards
with regard to service and redress. See our responses to question 2 (on service) and
question 3 (on redress).

QUESTION 13: are there any other options (other than those discussed above) to
ensure any new rules are targeted, proportionate and effective?

91.

As above, Blackstone Chambers made helpful suggestions with regard to the scope of
the proposals. The Commercial Bar Association agreed that the BSB “must identify
commoditised legal services provided by barristers to consumers for which such
barristers could provide data...comparable with that provided by alternative (i.e. non-
barrister) legal service providers”. Similarly, the Bar Council suggested that the BSB
should adopt two key principles from the CMA’s report: that upfront pricing information
should be 1) comparable with that of other legal service providers, and 2) accurate as
far as possible, which is difficult in the context of bespoke services. In addition, Lincoln
House Chambers stated that “when considering how to target the new rules, some
emphasis should be placed on addressing those entities that have previously had
pricing issues and/or complaints raised with the BSB, SRA or LeO”.

BSB Response

92.

As above, we have considered Blackstone Chambers’ helpful suggestions with regard
to the scope of the proposals in the context of Public Access work. In developing a
more proportionate approach to price and service transparency, we will prioritise the
more commaoditised services provided by barristers. One approach would be to only
apply fee disclosure requirements to those Public Access barristers providing the type
of commoditised services most commonly purchased by less experienced and less
expert consumers (for full details, see our response to question 10). With regard to
Lincoln House Chambers’ suggestion, the consultation stated that spot-checking would
focus on barristers who are at higher risk of non-compliance with the new transparency
requirements.

QUESTION 14: do you have any comments on when the BSB’s suggested minimum
disclosure requirements should apply to Public Access barristers and those
undertaking referral work for clients entitled to complain to the LeO?

93.

94.

Following a further rule change consultation and application to the LSB for approval,
the new transparency requirements will come into force in May 2019. The consultation
stated that we are committed to evaluating the effectiveness of the requirements from
December 2020. This evaluation will include an assessment of whether they have
been applied proportionately.

Responses

The Legal Practice Management Association and Lincoln House Chambers both
suggested that there should be a minimum six-month implementation period before
barristers are required to comply with the new transparency requirements. The Family
Law Bar Association agreed: ‘it should be recognised that not all chambers have the
resources and/or business development strategies to react swiftly to mandatory
website changes or rebuilds”. Lincoln House Chambers also stated that engagement
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with the profession will need to be undertaken to ensure compliance with the
requirements.

BSB Response

95. The BSB agrees that there should be an implementation period before barristers are
required to comply with the new transparency requirements. Following a further rule
change consultation, LSB application and implementation period, the requirements will
come into force in May 2019. However, we are not proposing to make compliance with
any price transparency requirements mandatory until early 2020. The consultation
stated that a communications strategy will be developed to support compliance with
the requirements. As above, we are also committed to evaluating the effectiveness of
the requirements from December 2020.

QUESTION 15: do you agree that option two would be more feasible in terms of
providing minimum price and service information? Please explain your answer.

96. The BSB is not proposing a “one size fits all” model to implement the new
transparency requirements. While we propose to introduce some mandatory rules, the
consultation acknowledged that there may be variations in how barristers choose to
provide information. The first option set out in the consultation paper was for self-
employed barristers in chambers to provide individual price and service information on
their chambers’ website. The second option was for self-employed barristers in
chambers to provide blended price and service information on their chambers’ website.
We suggested this could take the form of ranges, indicative fees for standard work or
average fees. Chambers could, for example, take the three most common types of
case for all barristers in chambers (i.e. cases that conform to a specified scenario) and
provide illustrative price and service information for each of them based on averages
of current prices. There are also a number of possible variants of this approach (for full
details, see paragraph 70 of the consultation).

97. We recognised that whilst sole practitioners and BSB entities would only be able to
comply with option one (as they are a single economic unit), our view was that
chambers could comply with option one or two. However, as a general principle the
larger the chambers and the more different practice areas its barristers have, the more
appropriate it would be for them to provide blended price and service information
(option two). In addition, our view was that option two would be more straightforward to
administer than providing price and service information for each individual barrister
(option one). Ease of administration is important, as price and service information
would need to be updated regularly to ensure it is useful for consumers. Option two
would also avoid “information overload”, and make the information on chambers’
websites easier for consumers to understand. To illustrate these points, the
consultation included various examples of disclosure using options one and two.

Responses

98. The Legal Services Consumer Panel understood the unique position of barristers
working in chambers, and appreciated that this may pose specific difficulties. However,
they were not convinced that the provision of blended price and service information
(option two) would be sufficiently meaningful to consumers. They therefore suggested
that this approach is consumer tested before implementation.
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Similarly, the Legal Practice Management Association stated in relation to option two
that “it is debatable how much...broad ranges would assist consumers in their
deliberations on choice”. The Family Law Bar Association stated that one can imagine
a consumer questioning why a quote for their case is higher than the average figure
given. The profession also raised concerns that, due to the type of bespoke legal
services most often provided by barristers, they would struggle to take the most
common types of case for all barristers in their chambers and provide illustrative price
and service information. The Bar Council stated that “the notion of “most common
cases is overly optimistic in practice — most chambers do a staggeringly broad range
of work”. In addition, there were concerns about the administrative burden which would
be imposed by option two, particularly if, as stated by Essex Court Chambers,
“separate "information sheets" had to be produced, on a "blended" basis, for each
stage of each type of case in each practice area”. Finally, the Public Access Bar
Association queried “how option two would sit with the Code of Conduct requirement
that chambers’ websites should not make it look like the chambers is an entity or
partnership”.

Nevertheless, where responses to the consultation expressed a preference, there was
general agreement (including from the Bar Council) that option two would be more
feasible than option one. The Legal Practice Management Association stated that
option two “is the better one and would provide a clearer pathway for consumers whilst
also avoiding significant and complicated changes by chambers”. Lincoln House
Chambers agreed that the provision of individual price and service information (option
one) would be too difficult to practically administer and maintain. Matrix Chambers also
stated that “forced publication of individual pricing information would risk creating focal
hourly rates for certain types of work which are higher than those that would otherwise
prevail in individual negotiations”. Rather than express a preference for option one or
two, the Family Law Bar Association thought it important that each chambers should
have discretion as to how to comply with the eventual requirements.

BSB Response

101.

102.

While the BSB’s view remains that option two would be more feasible than option one,
we also agree each chambers should have discretion as to how to comply with the
eventual requirements (although supporting guidance will clarify that the larger the
chambers and the more different practice areas its barristers have, the more
appropriate it would be for them to use option two). In addition, we will undertake
consumer testing to ensure that disclosure using both options one and two would be
appropriate and useful for consumers.

In relation to option two, we recognise that a consumer may question why a quote for
their case is higher than the average figure given. However, we consider the proposed
requirement for chambers’ websites to state that clients may contact chambers to
obtain a quote would help them to understand fee information is indicative only. Many
of the concerns raised about option two are also ameliorated given that, in developing
a more proportionate approach to price and service transparency, we will prioritise the
more commoditised services provided by barristers. One approach would be to only
apply fee disclosure requirements to those Public Access barristers providing the type
of commoditised services most commonly purchased by less experienced and less
expert consumers (for full details, see our response to question 10). This should make
it easier for those to whom the new transparency requirements apply to identify the
most common types of case for all barristers in their chambers, and provide illustrative
price and service information. In addition, it is important to note that the consultation
suggested those to whom the requirements apply would only need to produce a
minimum of three illustrative price and service scenarios. As above, we are committed
to working with the various Specialist Bar Associations to develop tailored guidance.
BSB 220218
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We will also seek the views of our transparency pilot participants at interview, as they
have already produced illustrative price and service scenarios. This will add to our
evidence-base.

103. However, given that price and service information would need to be updated regularly
to ensure it is useful for consumers, we recognise the administrative burden the new
transparency requirements may impose. While it is important information is not
misleading to potential clients (as this would breach Rule C19 of the BSB Handbook),
we propose a rule/guidance to the effect that information should be reviewed and
updated at least annually. This should strike the appropriate balance, but we will seek
views as part of a further rule change consultation. Finally, as the Public Access Bar
Association noted it is important that chambers’ websites do not create the
appearance of an entity or partnership. The consultation stated it would be useful for
websites to clarify that self-employed barristers in chambers are separate and
independent from one another, and not responsible for one another’s work. This
suggestion will form part of the supporting guidance we produce for barristers and
chambers.

QUESTION 16: are there any other issues in relation to entities providing the
suggested minimum disclosure requirements (other than those highlighted above)
that the BSB should consider?

104. The consultation stated that entities could provide prices at entity level as they are a
single economic unit. This would place BSB entities on a similar footing to SRA
regulated firms as, for example, they can generally set collective fees for their
employees/partners as a standard offering for the firm. More complex scenarios may
arise where barristers have involvement in different chambers and entities. This could
potentially be the subject of future guidance. The consultation also asked whether
there are any other issues in relation to entities that the BSB should consider.

Responses

105. The Legal Practice Management Association stated that “where a barrister entity is
regulated by the SRA and the individual barristers working in that entity are regulated
by the BSB, care must be taken to avoid contradictory regulatory requirements being
placed on the individual barrister”. The Family Law Bar Association also stated if a
barrister provides services using more than one vehicle, it would seem to “be an
unnecessary duplication of administration to require that individual to repetitiously
publish information which is available elsewhere (such as in a barrister's chambers at
their principal place of business)’.

BSB Response

106. The consultation stated that only self-employed barristers and BSB entities will need to
comply with the new transparency requirements. Barristers employed in entities
regulated by other approved regulators will need to comply with the requirements of
the relevant regulator. Beyond this, there are two scenarios to consider: 1) where a
barrister practising through a BSB entity is a member of a chambers, and 2) where a
barrister is practising in a dual capacity, both as a self-employed member of a
chambers and through a separate BSB entity.

107. In the case of 1), our initial view is the barrister would not need to provide additional
information on their chambers’ website beyond that which the other (self-employed)
members provide. This was endorsed by the Bar Council in their response to the
consultation. However, in the case of 2), our initial view is that the barrister would need
to provide information on websites as it relates to both their self-employed practice and
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practice through a BSB entity. This is because the barrister’s fees and services may
differ depending on the capacity in which they are practising and the two types of
practice are legally distinct units.

QUESTION 17: are there any other issues in relation to accessibility of information
(other than those highlighted above) that the BSB should consider?

108. The consultation noted that accessibility is a key criterion for the success of
information remedies. It therefore suggested that it should be a requirement for the
necessary price, service and redress information to be made sufficiently prominent on
chambers’ websites; for example, by requiring that there is a dedicated page or
section. The consultation also asked whether there are any other issues in relation to
accessibility of information that the BSB should consider.

Responses

109. There were concerns about the requirement being overly prescriptive. The Bar Council
stated that “either a rule would include the term “prominently” which is a value
judgment and which would result in uncertainty, or the Handbook would have
nuMerous provisions going into excessive depth about website layouts”. The Family
Law Bar Association therefore stated that “each chambers should have the discretion
as to where to present any information required...and in what format”. The Legal
Practice Management Association agreed that flexibility would be in keeping with the
BSB’s outcomes-focused regulatory approach. Lincoln House Chambers stated that
“consideration needs to be given to those...that do not have websites. There is
currently no suggestion as to how they will comply with these regulations”.

BSB Response

110. While we recognise that flexibility is an important part of an outcomes-focused
approach, we consider there should be some prescriptive requirement for the
necessary information to be made sufficiently prominent on chambers’ websites (for
example, by requiring that there is a dedicated page or section accessible from the
homepage). If there was no such requirement, this would risk technical compliance
with new transparency rules whereby the necessary information is displayed, but not in
such a way that it is accessible to consumers (thus undermining the outcome that it
should be accessible). However, it is important that the requirement is not unduly
prescriptive, and we will seek views on this as part of a further rule change
consultation.

111. In addition, the consultation stated that where the new transparency requirements
apply to barristers, they will be expected to comply with them by providing the
necessary information on their chambers’ website or, if they do not have a website,
providing the necessary information to consumers on request (in the form of a “fact
sheet”). Barristers should also provide the necessary information on request where
consumers do not have Internet access. This will form part of the supporting guidance
we produce for barristers and chambers. Our communications strategy will also seek
to improve consumer understanding of the information they can request.

QUESTION 18: do you think it would be useful to provide core information on either
the BSB’s website or through other third party sites?

112. Following the launch of MyBar, the BSB will collect practice area information for the
first time. The consultation stated that it may be useful to include practice area
information on the BSB’s Barristers’ Register. As well as making additional information
available to consumers, this would allow third parties to access it via the csv file of the
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Barristers’ Register. Another option would be for practice area and potentially other
information to be included on third party sites. The Bar Council’s Direct Access Portal,
for example, already allows consumers to search for barristers by practice area.

Responses

113. Matrix Chambers disagreed that practice area information should be included on the
Barristers’ Register, as barristers already “have every incentive to provide sufficient
information to enable potential clients to identify them as suitable providers”. While
agreeing that it should be included on the Barristers’ Register, Lincoln House
Chambers stated that practice area (and potentially other) information should not be
included on third party sites. This is because providing information through third party
sites may be problematic in terms of reliability, impartiality and information being kept
updated. The Legal Practice Management Association stated that on both the BSB
and Legal Choices websites, “general information about how barristers work, their
duties, their price structures and complaints handling procedures should be published”.

BSB Response

114. While itis in barristers’ and consumers’ interests for barristers to provide sufficient
information to consumers, the BSB also considers that it would be in consumers’
interests for key practice area information to be displayed on the Barristers’ Register.
Key practice area information for solicitors is already displayed on the Law Society’s
website, and helps potential clients to identify suitable solicitors to instruct. There
would also be no issues in terms of reliability, as barristers would provide this
information to the BSB themselves (via MyBar). We will therefore seek views on this
proposal as part of a further consultation. Once such information is in the public
domain, it could be accessed by third parties (for example via the file that is already
accessible and regularly updated on the BSB website) and we will consider what
further work may need to be done to ensure that any third parties seeking to access
register data are using accurate and up-to-date information.

QUESTION 19: are there any other issues in relation to consistency of information
(other than those highlighted above) that the BSB should consider?

115. The consultation stated it is important that there is some degree of consistency in the
information on different chambers’ websites, as this will make it easier for consumers
to understand. While it would be straightforward for redress information (regulatory
status, the complaints process and access to the LeO) to be standardised across
chambers’ websites, we recognised that it would be more difficult to standardise price
and service information. The CMA'’s report noted the difficulty with standardising
illustrative scenarios in particular. The consultation therefore recognised that in some
cases (for example, very complex contested disputes) requiring barristers to provide
illustrative scenarios may not in fact improve consumer understanding. However, the
CMA'’s report also stated that “for services which are more bespoke, or are delivered in
stages, alternative forms of disclosure may be possible, such as setting out the likely
costs of each stage under certain circumstances”.

Responses

116. Responses from the profession agreed that the display of redress information should
be standardised across chambers’ websites. The Family Law Bar Association stated
that we should aim for “a harmonised presentation by chambers of their reqgulated

5 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/leqgal-services-market-
study-final-report.pdf, page 238
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status by the BSB, their complaints procedure, and a client’s prospective right of
recourse to the LeO”. However, responses from the profession (including the response
of the Bar Council) did not agree that it is possible to standardise price and service
information, at least in respect of the bespoke legal services most often provided by
barristers. The Commercial Bar Association also disagreed with the CMA'’s assertion
that alternative forms of disclosure may be possible for services which are more
bespoke. They stated that:

Whilst it is possible to set out the likely costs of each stage (e.g. for
the purposes of cost-budgeting), this is only possible once the
barrister has been provided with detailed information about the
case...it is not possible to provide the likely costs of each stage of
litigation on a generic basis for any type of dispute, let alone on a
standardised basis.

BSB Response

117.

118.

The BSB notes the responses that the display of redress information should be
standardised across chambers’ websites, and we will proceed on this basis. We also
note the difficulty with standardising price and service information, particularly in
respect of the bespoke legal services most often provided by barristers. However, as
above we intend to develop a more proportionate approach to price and service
transparency, and prioritise the more commoditised services provided by barristers.
One approach would be to only apply fee disclosure requirements to those Public
Access barristers providing the type of commoditised services most commonly
purchased by less experienced and less expert consumers (for full details, see our
response to question 10). Standardising information would be easier for these types of
services, and as above we are committed to working with the various Specialist Bar
Associations to develop tailored guidance.

While we will be prioritising the more commaoditised services provided by barristers, we
consider it important that all barristers and chambers meet a minimum standard of
service transparency. For example, we have proposed requirements for all chambers’
websites to:

. State that professional and/or lay clients (as appropriate) may contact chambers
to obtain a quote;

. State their most commonly used pricing models;

° State the areas of law in which they most commonly provide services and/or
state and provide a description of their most commonly provided services;

. Provide information about the factors which might influence the timescales of a
case;

o Display the BSB’s logo in the form of a digital smart badge;

o Display a link through to the guidance for lay clients on the BSB’s website (for all
chambers with Public Access registered barristers); and

o Make the necessary information sufficiently prominent (for example, by requiring
that there is a dedicated page or section accessible from the homepage).
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119. We consider that it would be fairly straightforward to standardise the above
information. However, it is important that the requirements are not unduly prescriptive,
and we will seek views on how to strike the appropriate balance as part of a further
rule change consultation.

QUESTION 20: are there any other issues in relation to the need for flexibility (other
than those highlighted above) that the BSB should consider?

120. The consultation stated that as the proposals only relate to the provision of indicative
price and service transparency, it is unlikely that the new transparency requirements
will compromise the need for flexibility in service delivery, or risk barristers
undervaluing work which they are then obliged to undertake at a set price (except in
the case of fixed fee agreements, where this is already a risk). The consultation also
asked whether there are any other issues in relation to the need for flexibility that the
BSB should consider.

Responses

121. Responses from the profession reiterated concerns that requirements to publish fees
may lead to barristers publishing aspirational, rather than realistic, rates. The
Commercial Bar Association’s view was that this may lead to consumers assuming
that they cannot afford barristers’ services, when “in reality a barrister might be willing
to waive his/her fees or act on a heavily discounted basis, as a result of the personal
circumstances of the consumer”. The Technology and Construction Bar Association
also stated that “all clients will inevitably seek to pay an hourly rate/indicative fee at the
bottom end of the range and, insofar as solicitors are concerned, given their
negotiating position it is difficult to see how a clerk could negotiate successfully against
that”. In turn, barristers may increase their fees to compensate for this.

122. In addition, responses from the profession raised concerns that requirements to
publish fees may impact on barristers’ career opportunities. The Technology and
Construction Bar Association stated that:

A solicitor or consumer may decide not to ask about a particular
barrister because of their hourly rates when a conversation with that
barrister’s clerk might reveal a willingness to offer more flexible terms
because, by way of example, the barrister is intending to apply for
silk and therefore needs more advocacy opportunities, the barrister is
returning from leave and the case would be particularly high profile
and/or give them a good basis on which to ‘restart’ their practice [or]
the barrister has caring responsibilities and is able to complete the
work around his/her caring responsibilities.

BSB Response

123. As above, the BSB intends to develop a more proportionate approach to price and
service transparency, and prioritise the more commoditised services provided by
barristers. One approach would be to only apply fee disclosure requirements to those
Public Access barristers providing the type of commoditised services most commonly
purchased by less experienced and less expert consumers. At this stage, the scope of
the proposals is more limited than proposed in the consultation, and the BSB therefore
considers it unlikely that they would impact on barristers’ career opportunities in the
ways set out above (although we have recognised a risk to opportunities for
progression among more junior members of the Bar. For full details of how this could
be mitigated, see our response to question 10). It is also important to note that the
consultation suggested those to whom the requirements apply would only need to
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produce a minimum of three illustrative price and service scenarios, thus further
reducing the scope for the requirements to impact on barristers’ career opportunities.

In addition, we consider that the proposed requirement for chambers’ websites to state
clients may contact chambers to obtain a quote would help them to understand fee
information is indicative only. This text could also be accompanied by an explicit
statement that fees are only estimates, intended to enable comparison and that for the
best possible fee estimate, consumers should contact the barrister or their clerk (we
will suggest this in the supporting guidance we produce for barristers and chambers).
We consider that if these steps are taken, it is unlikely a consumer would decide not to
enquire about a particular barrister and assume they cannot afford their services.
Finally, the CMA’s report considered the risk of the market converging to higher focal
prices and concluded that this was low, particularly given the fragmented nature of the
legal sector. They noted that “in areas of law where there is greater transparency such
as conveyancing, no parties provided evidence or suggested that such practices
occur”.® We therefore consider it unlikely that requirements to publish fees would lead
to barristers publishing aspirational, rather than realistic, rates (and in any event, a
barrister publishing a fee that they would in no circumstances charge would be
misleading potential clients, thus breaching Rule C19 of the BSB Handbook). Instead,
our view is that requirements to publish fees (where necessary and appropriate) would
improve consumer understanding, facilitate shopping around and ultimately drive
competition in service provision.

QUESTION 21: are there any other issues in relation to price discrimination (other
than those highlighted above) that the BSB should consider?

125.

126.

Price flexibility in the legal services market often takes the form of price discrimination
in relation to different types of consumers. While the BSB will be introducing some fee
disclosure requirements (where necessary and appropriate), the consultation
acknowledged that barristers may wish to charge different prices in certain
circumstances. However, the consultation also stated that we would expect a certain
degree of transparency around the circumstances in which this might arise. An
example would be practitioners setting different hourly rates depending on the client:
low for Government bodies, medium for non-departmental public bodies and high for
corporate bodies. Barristers may also wish to charge a different price for something
that is of wider social value, or due to their desire to cultivate new business and
establish a reputation in a new practice area for them.

Responses

There was a consensus view that requiring transparency around the circumstances in
which price discrimination might occur would not itself benefit consumers. However,
Matrix Chambers stated that:

There is a tendency to regard price discrimination as ‘bad’. That view
is misconceived. Price discrimination is in general economically
efficient, and it is a feature of many highly competitive markets...the
consultation identifies various good reasons why the price of services
provided by barristers will vary. Price discrimination is often in
consumers’ interests.

6 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/leqgal-services-market-

study-final-report.pdf, page 239
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127. The Commercial Bar Association also stated that ‘it is difficult to see how any useful

information for the consumer could be provided: categorising the different rates by type
of client is only one factor”. Their concern was that “it will be impossible to set down all
the factors and impractical to do it in any useful way in advance of the case arising and
being considered”. With regard to whether there are any other issues that the BSB
should consider, the Bar Council stated that:

The BSB should have regard to the scientific research concerning
consumer behaviour when thinking about if and how to frame any
regulatory requirements concerning price. We would not wish for any
transparency requirements concerning price to lead prospective
clients away from the other significant advantages that come with
instructing a barrister such as quality and expertise, regulatory
status, professional indemnity insurance and legal professional
privilege.

BSB Response

128.

129.

On balance, the BSB agrees that requiring transparency around the circumstances in
which price discrimination might occur would not necessarily benefit consumers. It may
also lead to “information overload” and not effectively improve consumer
understanding. We will therefore not proceed with a requirement for transparency
around the circumstances in which price discrimination might occur at this stage.
Instead, we are proposing a requirement for chambers’ websites to state clients may
contact chambers for a quote. As above, this text could be accompanied by an explicit
statement that fees are only estimates, intended to enable comparison and that for the
best possible fee estimate, consumers should contact the barrister or their clerk (we
will suggest this in the supporting guidance we produce for barristers and chambers).
We consider that this would most effectively improve consumer understanding of the
circumstances in which barristers may wish to charge different prices.

Finally, we agree with the Bar Council that it is important to have regard to the
research when framing regulatory requirements concerning price. As above, we are
commissioning further research and consumer testing to ensure that our price
transparency proposals are robust, and strike the appropriate balance between
mandatory and discretionary information. We will also ensure that other factors
relevant to instructing a barrister are given equal weight in any new transparency
requirements.

QUESTION 22: are there any other issues in relation to perceptions of value (other
than those highlighted above) that the BSB should consider?

130.

The consultation noted one view is that the new transparency requirements could
encourage consumers to focus disproportionately on price rather than the overall value
of barristers’ services (including a specific expertise or the overall quality of the work).
However, ultimately it would be for the client to decide what their priority is when
deciding which legal services provider to choose. The information available should
empower consumers to make an informed decision by shopping around and where
possible, drawing useful comparisons. In addition, the consultation noted the
perception that barristers charge higher fees than solicitors and other legal services
providers. This may often be the case, not least because barristers are more likely to
offer specialist legal services than solicitors and other providers. However, where
barristers are not charging higher fees than other providers for the same services,
price transparency is a good opportunity to demonstrate the value of their services.
The consultation also asked whether there are any other issues in relation to
perceptions of value that the BSB should consider.
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131. The Family Law Bar Association agreed that the new transparency requirements could

132.

encourage consumers to focus disproportionately on price rather than the overall value
of barristers’ services. They gave the example of a barrister’s advice at an early stage
in a case — or by way of early neutral evaluation — narrowing the issues between two
parties, which may result in a significant saving of time and legal costs to the parties in
the future. In this case, the overall value of the barrister’s advice would be more
important to the consumer than the cost of the advice itself. Matrix Chambers agreed
that price and overall value are not necessarily the same, which they stated supported
the case against mandatory fee disclosure.

The Legal Practice Management Association agreed there is a perception that
barristers charge higher fees than solicitors and other legal services providers, which
is clearly not always the case. Indeed, there was a consensus that due to the lower
overheads applicable to barristers’ services, they often charge lower fees than
solicitors. However, the Technology and Construction Bar Association stated that price
transparency will not be a good opportunity for their members to demonstrate the
value of their services, as “solicitors are not being required to provide the same
information in relation to the services which they provide which are comparable to our
members’ services”.

BSB Response

133.

134.

The BSB agrees that price and overall value are not necessarily the same, but
maintains it is ultimately for the client to decide what their priority is when choosing a
legal services provider. It would also be open to barristers to go beyond a minimum
standard of service transparency (for example, a requirement for chambers’ websites
to state the areas of law in which they most commonly provide services) to
demonstrate the overall value of their services. Many barristers already do this by
providing details on their chambers’ website of cases that they have undertaken, their
directory recommendations and links to practice-related publications. Providing
additional service information alongside fee information (for example, the benefits of
early advice) would help clients to assess the overall value of barristers’ services. We
therefore do not agree that the difference between price and overall value is a reason
not to require any fee disclosure.

As above, the BSB also intends to develop a more proportionate approach to price and
service transparency, and prioritise the more commoditised services provided by
barristers. One approach would be to only apply fee disclosure requirements to those
Public Access barristers providing the type of commoditised services most commonly
purchased by less experienced and less expert consumers (for full details, see our
response to question 10). Applying price and service transparency requirements to
these legal services would be most likely to facilitate comparisons with those provided
by solicitors and others, and thus allow barristers to demonstrate the value of their
services.

QUESTION 23: are there any other issues in relation to fee disputes (other than those
highlighted above) that the BSB should consider?

135.

The consultation noted that disputes about fees are one of the most frequent
complaints. Our engagement with the profession found that this is often due to
different types of fees which are not explained to clients (for example, brief fees and
refreshers), and a lack of clarity as to what fees do and do not cover. The consultation
therefore stated that new transparency requirements are a good opportunity to
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improve client communication and in turn, reduce disputes and complaints about fees
(which can have a negative impact upon clients and barristers).

Responses

136. Responses from the profession generally disagreed that new transparency
requirements were a good opportunity to reduce disputes and complaints about fees.
For example, while agreeing with the importance of clarity in respect of fees, Matrix
Chambers stated “that is not a factor in favour of publishing information (a) because
such clarity emerges in individual consultation and (b) because...there will almost
always be departures from published prices such as ‘average’ prices”. They therefore
stated that new transparency requirements would give rise to further risk of confusion
and disputes.

BSB Response

137. As above, we consider that the proposed requirement for chambers’ websites to state
clients may contact chambers to obtain a quote would help them to understand fee
information is indicative only. This text could also be accompanied by an explicit
statement that fees are only estimates, intended to enable comparison and that for the
best possible fee estimate, consumers should contact the barrister or their clerk (we
will suggest this in the supporting guidance we produce for barristers and chambers).

138. In 2016/17, both “excessive costs or poor costs information” and “poor communication”
were in the top five complaint types raised about barristers to the LeO. This has
remained consistent over time. In addition, 41% of barrister cases resolved by the LeO
in 2016/17 involved a barrister instructed via Public Access. Of those, around 34%
were upheld, which is significantly higher than the overall percentage of complaints
upheld against barristers (25%). Consequently, there is scope to reduce disputes and
complaints about fees, particularly in relation to Public Access. In implementing new
transparency requirements, the BSB intends to help with this by, for example,
considering a requirement for chambers’ websites to state their most commonly used
pricing models. We will also consider featuring a form of Annex A to the consultation
(most common pricing models) on the Legal Choices website. These measures should
improve consumer understanding of different types of fees. The supporting guidance
we produce for barristers and chambers will also suggest how to improve clarity as to
what fees do and do not cover.

QUESTION 24: do you have any comments on the BSB’s proposed strateqy for
compliance with the new transparency requirements?

139. The consultation stated that while the BSB does not propose to fundamentally revise
its approach to supervision and enforcement to ensure compliance with the new
transparency requirements, a compliance strategy will need to be in place. Our
preferred option would be to perform spot-checks and take the same risk-based
approach that we take to CPD supervision. This is explained in detail in our CPD

quidance.

140. If we adopted this approach, spot-checking would focus on barristers who are at higher
risk of non-compliance with the new transparency requirements, supplemented with a
random sample of those practising at the self-employed Bar and from entities. Higher
risk would be established, among other things, with reference to a barrister’s history of
regulatory compliance. Targeted spot-checking/thematic reviews could also take place
in high-risk practice areas, which are likely to have a high impact on vulnerable
consumers.
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141. Non-compliance would generally be dealt with in the first instance through supervisory
action. This would include recommendations (referred to as ‘corrective action’) where
barristers appear not to have met the requirements of the new rules on transparency.
This means that our focus would not be on enforcement action, but on ensuring that
barristers comply with the new transparency requirements. This would be a more
effective approach as well as being a more proportionate use of regulatory resources.
Referral to enforcement action would be reserved for persistent non-compliance or
non-cooperation.

Responses

142. The Legal Services Consumer Panel supported and commended the proposed
compliance strategy. Responses from the profession (including the response of the
Bar Council) also generally agreed with the strategy, and the fact that our focus would
be on compliance rather than enforcement action. However, the Bar Council did state
that “focusing on “high risk” areas or vulnerable clients is likely to unfairly burden
practitioners in those areas”, and may neglect to secure compliance by areas of the
Bar where price may actually matter more. A number of responses also requested
more detail on when non-compliance or non-cooperation would result in referral to
enforcement action.

BSB Response

143. The BSB notes the comments in support of the compliance strategy and, as it is in the
public and consumer interest that all barristers meet minimum transparency standards,
will proceed as proposed. However, we note the Bar Council’s comment that in some
areas price may actually matter more, and we will bear this in mind when developing
the strategy. When the eventual requirements are agreed, we will also develop an
assessment framework. This will set out in detail what is considered compliant, and
when non-compliance or non-cooperation is likely to result in referral to enforcement
action.

QUESTION 25: do you agree with the analysis in the EIA, and our view that although
barristers who are BME, male and over 35 will be somewhat more likely to be required
to comply with new transparency requirements in respect of Public Access work, this
is justified given the expected benefit to Public Access clients, access to justice and
competition? Please explain your answer.

QUESTION 26: do you consider that the requirements will have any adverse impact on
the basis of other protected characteristics under the Equality Act 20107? If yes, please
explain your answer.

QUESTION 27: do you have any comments on the action plan for improvement in the
EIA?

144. An EIA of the proposals carried out as part of the consultation, identified that barristers
who are BME, male and over 35 will be somewhat more likely to be required to comply
with new transparency requirements in respect of Public Access work. They are also
more likely to be Public Access sole practitioners, and therefore may find complying
with the new requirements more administratively burdensome. However, our view was
that this is justified given the expected benefit to Public Access clients, access to
justice and competition in the provision of legal services. We also did not have
evidence to suggest that the requirements would have any adverse impact on the
basis of other protected characteristics under the Equality Act 2010, and detailed an
action plan for improvement in the EIA.
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145. The Legal Services Consumer Panel agreed with the analysis in the EIA and our view

146.

147.

that the impact is justified. However, responses from the profession generally did not
agree that the impact is justified, as in their view either the proposed transparency
requirements would not benefit Public Access clients, access to justice and
competition, or any benefit had been evidenced. The Bar Council stated that “if BME
barristers are more likely to do Public Access work...there is a possibility that the effect
of complying with transparency requirements could exacerbate pay differentials
between BME and white barristers” (for example, if clients seek to pay an hourly
rate/indicative fee at the bottom end of a range). They also stated that, while male
barristers will be somewhat more likely to be required to comply in respect of Public
Access work, anecdotally more female barristers provide the type of commoditised
services to which price transparency requirements are more amendable. There could
therefore be a disproportionate impact on BME and female barristers, in respect of
both the administrative burden and the effect on income.

The Technology and Construction Bar Association stated that “the requirements may
have an adverse impact on practitioners returning from leave or with caring
responsibilities (usually women) because the publication of the required information
could...limit the steps a barrister could take to ‘restart’ and/or maintain their practice”.
A number of responses also raised concerns about the impact on disabled
practitioners (who may find complying with the new requirements more administratively
burdensome), and the opportunities for income and progression among more junior
members of the Bar.

Blackstone Chambers did not disagree with the analysis in the EIA, but noted that it
would need to be revisited if the scope of the proposals changed. The Legal Practice
Management Association stated that the scope of the action plan for improvement
should be widened to include those with other protected characteristics under the
Equality Act 2010, which was echoed by the Bar Council. The Commercial Bar
Association stated that “the required action to “explore the possibility of offering
targeted support to, for example, disabled barristers” should be more positive”. Their
view was that “disabled barristers have been highlighted but the support should be
available to other potentially disadvantaged groups. The BSB should clearly identify
the objective criteria to be applied to determine who will benefit from its targeted
support’.

BSB Response

148.

149.

The scope of the BSB'’s proposals has changed, and we consider that their more
targeted nature would do more to benefit Public Access clients, access to justice and
competition. In addition to revisiting the EIA, we will widen the scope of the action plan
for improvement to include those with other protected characteristics under the
Equality Act 2010.

However, as the scope of the proposals is more limited than proposed in the
consultation, the BSB considers it unlikely that they would impact on those with
protected characteristics in the ways set out above (although we have recognised a
risk to opportunities for progression among more junior members of the Bar. For full
details of how this could be mitigated, see our response to question 10). It is also
important to note that the consultation suggested those to whom the requirements
apply would only need to produce a minimum of three illustrative price and service
scenarios, thus further reducing the scope for the requirements to impact on those with
protected characteristics.
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150. In relation to those who may find complying with the requirements more
administratively burdensome, as set out in our response to question 10 one option is
for the BSB to identify which chambers the fee disclosure requirements apply to on an
annual basis, and proactively work with them to achieve compliance. This could mean
that the BSB does not need to offer targeted support to those with protected
characteristics, as the BSB would be working with all those to whom fee disclosure
requirements apply. We are also committed to evaluating the effectiveness of the
requirements from December 2020. This evaluation will include an assessment of
whether they have been applied proportionately.

BSB 220218

58



Annex B to BSB Paper 010 (18)

Proposed updates to CMA Programme timelines

Part 1 - Public

Key Stage

Original Timeline

Revised Timeline

Board approval of policy
consultation

September 2017

September 2017

Consultation period

October 2017 — January 2018

October 2017 — January

2018
Policy consultation report to January 2018 January 2018
Board (summary)

February 2018 (final
report)

Engagement programme with
the SBAs (to develop
supporting guidance)

January — February 2018

January — June 2018

Draft version of the final June 2018
research report available (to
inform the rule change
consultation)
Final research report available July 2018
Board approval of rule change March 2018 July 2018

consultation

Rule change consultation

April — June 2018

September — November

period 2018
Board approval of rules July 2018 January 2019
LSB application submitted September 2018 February 2019
Rules come into force December 2019 / January May 2019
2020
Compliance required January 2020 January 2020
BSB 220218

59



60



BSB Paper 011 (18)
Part 1 — Public
Quarterly report of the Planning, Resources and Performance Committee (PRP)
Status
1. For noting and discussion.
Executive Summary

2. This report provides an update to the Board on the work undertaken by the PRP
Committee.

Recommendations

3. Members of the Board are invited to:
a) note the report;
b)  note the assurance that the Committee have scrutinised the detailed BSB Q3
Performance Report; and
c) make recommendations to the Executive or the Board as necessary

Background

4.  Acknowledging the request that future Board papers be shorter and avoid unnecessary
detail this paper aims to provide a succinct accounting of the actions and decisions of
the Committee.

Update

5.  The Committee met last on the 1 February 2018 and the next meeting will be on the 1
March 2018.

BSB Q3 Performance Report (October 2017 — December 2017)

6. During this meeting, the executive presented a paper to members of the Committee on
the BSB’s progress and performance in Q3 against the activities set out in its 2017-18
Business Plan’. It covered a wide range of information (summarized in the dashboard
at Annex 1) relating to projects, financial position and performance measures, and it
provided an assessment of progress against our plans.

7. The live document against which business activities are reported was last updated on
15 January 2018, whereas our performance indicators and management accounts are
for Q3 only (as at 31 December 2017).

8.  The Committee noted that at the Corporate Services away day in January the team
began plotting the timeline for the development of the next Strategic Plan, due to be
published in April 2019.

9.  The Executive is working with the Resource Group (RG) Directors to develop a new
agreement on working principles between the BSB and Resource Groupn line with an
ambition to improve relations and better integrate RG services and expertise into the
BSBs regulatory functions. The output will be reviewed by the Committee at their
March meeting.

12017 — 18 Business Plan https://www.barstandardsboard.org.uk/media/1826204/bsb _business plan 2017-
18.pdf
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10. The main “exception” areas highlighted in the report were:

a)

b)

d)

e)

The executives review of the budget and the Q3 Management Accounts shows
that we are currently overspent (see annex 2). The forecast completed in Q3
shows that this is expected to fall back with a year-end position level against
budget. Headline figures are as follows:

(i)  Non-PCF Income: as previously reported to the Board, we are forecasting
£1,280k of non-PCF income against our original budget of £887k (variance
£393k or +44%).

(i) Expenditure: is predicted to end broadly on budget by the year end. With
the primary drivers for the in-year overspend being unexpected legal costs,
and phasing variances.

Out of the four business plan activities which are showing as off target (Seek s69
order (red), Equality Objectives (amber), Future Bar Training (FBT) (amber) and
Governance Reforms (amber). “Seek s69” will remain red at the end of this
business year. The order was laid in draft on the 18 December 2017 and was
passed in the House of Lords on 1 February. With the House of Commons date
pending, this delay means that the rule change will not come into force until 1
October 2018.

PCD missed two of their 80% KPI targets: OPI 2, achieved a percentage of 67%
and OPI 3, achieved a percentage of 76%. The number of complex cases has
increased and more representation of barristers adds to the time required. The
intention is to upskill legal capability and budget provisions will be made for this in
the next two years.

Authorisations missed their targets, see annex 1. An internal audit has been
carried out on the Authorisation Function within the BSB, and was presented to
the Governance Risk and Audit (GRA) Committee on 23 January. This report
makes a number of recommendations to improve the efficiency of the team and
the consistency of decision making as well as a review of KPIs to ensure that
they remain reflective of the changes in the ways of working of the team following
recent governance reforms

The overall staff turnover continues to fall and in Q3 reached 12%, with voluntary
turnover being 8%.

Analysis of Variations in Employee Engagement

11.  The Committee considered and noted a report from Human Resource Manager which
summarised the outcome of a research study on employee engagement at the BSB.

2018/19 Budget

12. The Committee scrutinized and discussed a paper on the 2018/19 budget which is
showing an increase against the September budget envelope due to the needs of the
FBT and CMA Programmes and a recalculation of the savings target (baseline
adjustment) embedded in the budget given the improvements in staff turnover. The
Committee reviewed these needs against the Boards priorities, explored deferments
and any further efficiencies. A fair and reasonable budget will be presented to the
Finance Committee on 20 February.
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Upcoming Meetings

13.

1 March 2018 — Draft Business Plan and New Service Level Agreements
3 May 2018 — Year End Performance Report and Leavers Analysis

Membership

14.

15.

The previous Chair Dr Anne Wright CBE concluded of her term on the Board. Steven
Haines accepted the appointment to the post of Committee Chair with effect from 1
January 2018.

Chair Steven Haines

Vice Chair Andrew Mitchell QC

Barrister Member Judith Farbey QC

Lay Members Zoe McLeod & Stephen Thornton (appointed 1 January)

Currently the Committee’s Terms of reference include: to consider and support the
Board and executive un formulating the overall strategy for the BSB; to oversee
operational and programme delivery; to consider the annual budget and revenue; to
consider how the BSB presents financial information to the best effect and with
appropriate transparency and comprehensiveness; to review and agree the
effectiveness of service level agreements within the organisation; to consider how the
BSB undertakes planning activity; and to agree the BSB monitors, measures and
reports organisational performance, regulatory effectiveness and value for money with
appropriate transparency and in a timely and consistent manner.

Annexes

16.

Annex 1 — Q3 Dashboard
Annex 2 — Management Accounts summary

Lead responsibility

Steven Haines, Chair of PRP Committee
Dan Burraway, Corporate Support Manager
Natasha Williams, Corporate Support Officer
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Q3 Dashboard
Business Plan Activities (2017-18) Service Standards (Core activity)
Professional Conduct Indicators Q3 Target
-
L ) i iscipli
w 9 b S By KP! Yo f)f .complallnts concluded or referred to disciplinary 84.0% 80% @
S5 & E 2 N action within service standards
F @ un O =  BSB paper reference
Strategic Programme 1 OPI - % of complaints concluded or referred to o )
N . . S . 89.4% 80% @
Regulating in the public interest investigation within 8 weeks
OPI - % external complaints concluded or referred to o o
VIVEVIECE 41 4 disciplinary action within 8 months following investigation 66.7% 80%
CMA action plan
Alternative Business Structures 09 O « j2n2 OPI - % of internal complaints concluded or referred to 76.2% 80%
. T . P . . . . . (o] 0
Embedding risk-based principles QO O c EEE disciplinary action within 5 months following investigation
Bar PIl and BMIF VIVEVIEECE 41 3 Authorisations Q3 Target
Public and licensed access QO ® |2 2 Time taken to determine applications from receipt of the complete application:
Seek s69 order OO @ c3 | 3 1 parallb Up to 6 weeks 55.0% 5% @
Research Strategy QO @ c1 2 1 0 to 12 weeks 95.0% 98% (O
Standard of Proof Q09 O <« 31 Over 12 weeks 5.0% 2%
Review of disciplinary tribunal services QO O 2 2 1 Entity Authorisation Decisions Q3  Target
The % of authorisation decisions made within service standards
Strategic Programme 2 Within 6 Months 100% 0% @
Supporting barristers and those the BSB regulates to face the future Within 9 Months 100% 100% @
Number of Service Complaints closed |Q3 4
Continuing Professional Development QO @ o 2 2 2017-18 Q3 YTD actuals against budget 2017-18 YE fcst against budget
Youth Courts (VIVEVINSE 3 2 Act Bud Var Fcst Bud Var
Immigration QO O c Kl
Equality Objectives 0@ () c Ky para 10b Income £1212k  £398k £814k @ £1280k  £887k £393k @
Scope of practice QO ® 2 1 1
Anti Money Laundering VIVEVEECE 3 2 Expenditure £3834k  £3789k £45k ()| £5211k  £5211k Q
Future Bar Training 0@ © c1 Y para 10b Staffing (Rolling figures) 2017 2016 HR Q3 Target
Sickness (days/FTE) 8 6O Recruitment times
Strategic Programme 3 Sickness (days/long term) 4 2O (approval to start date 16 10 O
A strong and sustainable regulator Turnover (%) 12 43 @ ppk
Turnover (Voluntary) 8 19 @ (weeks))
Disciplinary Tribunal Regulations QO ® 2 2 1 IT Response times Corporate Risk Register
BSB - PII QO ® 2 2 1 2017 - 18 Q3 16 Oct 17 15 Jan 18
Regulatory Independence QO G « o - 1
Governance reforms 0@ @ c1 [ 3 1|parallb Response to high priority 100% @ 8 2 8 1
calls % 3[14 % 4114
Resource Group Key Activities x~ x
Response to medium 100% @| |~ -
W '&? w W 'ELE w priority calls 19 Impact 20 Impact
F 2 o F 2 o
IM Business tools upgrade @2 1 Recruitment Process @ [22
MI Improvement @3 1 New CEO @ 3 1
IM CRM training @ EE Office Move (V)
ATP Charges (V14 2
Key
Control Importance Size Weighting Business Activities
C1 - BSB Control 4 More important 1 Small piece of work Higher weighting Completed
C2 - RG control $ $
C3 - External control 1 Less important 4 Large piece of work Lower weighting XXX Stopped
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General Council of The Bar
Resources Group
BSB Summary

Q3 Management Accounts Summary

Dec-17 Month Month Variance Y-T-D Y-T-D Variance Annual Annual Variance
Actual Forecast F/(A) Actual Forecast F/(A) Budget Forecast F/(A)
Income
Practising Certificate Fees 578,000 578,000 0 5,202,000 5,202,000 0 6,936,000 6,936,000 0
Other Regulatory Income 21,920 50,700 (28,780) 1,212,514 398,739 813,776 887,000 1,280,439 (393,439)
Total Income 599,920 628,700 (28,780) 6,414,514 5,600,739 813,776 7,823,000 8,216,439 (393,439)
Expenditure
Staff Costs - Salary Related 339,388 341,959 2,571 3,011,997 3,018,155 6,158 4,118,556 4,066,897 (51,659)
Staff Costs - Temp Staff/Recruitment 2,002 25,027 23,025 134,619 139,526 4,907 143,740 174,753 31,013
Staff Costs - Non- Salary Related 268 14,575 14,307 43,283 59,831 16,548 80,590 81,116 526
Non - Staff Costs 71,709 70,767 (942) 644,416 571,916 (72,500) 868,114 888,642 20,528
Total Costs 413,367 452,328 38,961 3,834,315 3,789,427 (44,888) 5,211,000 5,211,408 408
Net Surplus / (Loss) 186,553 176,372 10,181 2,580,199 1,811,311 768,888 2,612,000 3,005,031 (393,031)
BSB 220218
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Chair’s Report on Visits and External Meetings from February 2018
Status:
1. For noting
Executive Summary:
2. In the interests of good governance, openness and transparency, this paper sets out
the Chair’s visits and meetings since the last Board meeting.
List of Visits and Meetings:
31 January 2018 Attended the BSB Staff Conference
7 February 2018 Attended the Race Equality Roundtable
8 February 2018 Met with the Lord Chief Justice and Mrs Justice Rose
9 February 2018 Attended the LPMA Biennial Conference
19 February 2018 Met with Derek Wood QC, Chair of the Governors of

the Inns of Court College of Advocacy
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Director General’s report - BSB meeting 22 February 2018
For consideration and noting.
Director General
1. Internal Programme work which | oversee directly (FBT, CMA and Regulatory Operations)

is set out below. The increasing importance of cross-cutting work was highlighted at a
successful first ever all staff conference on 31 January. Sessions covered BSB values and
the next strategic plan, and looked in more detail at working in teams. Output from the
conference will feed into the Board Awayday in April.

2.  Externally | have accompanied our new Chair on several calls, and | addressed the biennial
LPMA conference on BSB work of interest to their members. | have continued visits to
Universities to discuss reform of legal education and training. The BSB’s approach is very
well received and we are seen as an enabler of positive change

3. Our Race Equality Roundtable is reported on below: this was a very successful event and
will lead to further action, jointly with our stakeholders.

Future Bar Training programme

Programme management and planning

4, The FBT budget and resource plan is currently being compiled as part of the overall BSB
budget for 2018/19.

FBT Consultation and Rule Change

5. In total, over 140 responses were received to the consultation, most of which were received
through the online Survey Monkey platform. We have also collected feedback from our
roadshow events during which an interactive discussion was held on points relating to the
role of the Inns and work-based learning. Feedback on specific points will be fed into the
summary of responses.

6. Aninterim summary of responses is being prepared to cover responses specifically related
to the role of the Inns in time for the Education and Training Committee’s discussion on 27
February. A final draft of the summary of responses (relating to all policy areas) will be
ready prior to the Board’s discussion on the same matters in March.

Transitional arrangements

7. A series of meetings is taking place between February and April with all current BPTC
providers, and with COIC. The meetings will all be attended by the Director General, the
Head of Training Supervision and Examinations, and the Senior Training Supervision
Officer. The meetings provide an opportunity to have a confidential discussion about future
plans and likely timescales for presentation of proposals for new pathways. For existing
providers, the discussions will form the basis on which contracts to cover the transitional
period will be prepared.

Authorisation Framework (“AF”)

8. A RAD-led implementation group has been formed and has been meeting weekly since
December.
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9. Five discrete workstreams have been identified:
i Common Protocol;
i Transitional Arrangements;

iii. Rules;
iv. Centralised Assessments;
V. Implementing the Authorisation process.

10. Each work stream has an appointed lead with oversight by the Senior Programme Manager
and the Director General.

Pupillage pilot

11.  Visits to the four Pupillage Training Organisations (PTOs) taking part in this year’s pilot
have now begun. As well as providing opportunity for the Supervision Team to review how
PTOs have implemented the Professional Statement as a means of assessing pupil
competence, the visits have allowed the team to test their new supervision programme for
reviewing PTOs.

12.  Another chambers has recently signed up to join the pilot in year 2019/20, bringing the total
to five chambers and three organisations from the employed Bar. Discussions are ongoing
with other chambers about taking part, including sets based outside London.

Role of the Inns

13. The role of the Inns of Court is scheduled to be the first “chunk” of policy decisions which
will be taken to the Education & Training Committee in February.

Curriculum and Assessments Review

14. The Task Completion Group for the Review of Curriculum and Assessments is nearing the
end of its consultative engagement work with stakeholders. An event is being held on 13
February for current BPTC students that will seek their input on various aspects of the work
that has been done by the Group so far. The group will finalise their proposals for changes
to the curriculum and assessment strategy in time to feed into the papers being considered
by the Education and Training Committee in March and April. We have also done work
internally to clarify how well different possible CAR proposals satisfy the requirement to
facilitate all four possible structural models for training.

Review of Advertising and Recruitment

15. The Recruitment and Advertising Task Completion Group (TCG), comprised of BSB staff,
barristers, and a chambers administrator, had its first meeting at the end of January.

16. The TCG agreed that the proposed scope of the project is sufficiently comprehensive to
determine and address the unjustified and discriminatory barriers to pupillage that may
occur at the recruitment and advertising stage.

17.  Now that the detailed work for this project has been scoped with input from the external
members of the TCG, the evidence gathering element of the project will begin in earnest.

Programme Evidence and Evaluation

18. The ITT for the process evaluation is currently being updated with a view to issuing it this
quarter in order to procure external independent evaluators. This has been pushed back
from the original (tentative) timescale to await decisions regarding the FBT and Research
budget for 2018-19, which are expected to be confirmed in February.
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Requlatory Operations Programme

CAT Project

19.  Work has continued on the case by case definitions of impact and likelihood with senior
managers. Once this work is completed, we will test the approach with a selection of
example cases. Once we are satisfied that the micro risk assessment works in the ways we
would expect, we will develop an IT testing solution, and ask assessors to undertake testing
on the end-to-end CAT process. The Risk Team and CAT Project Team will produce
guidance to further aid consistent assessment.

20. Additionally, the CAT Project Team has reviewed the pre-existing Equality Impact Analysis

(EIA) for the creation of a centralised team, and has completed two additional ElAs, for the
risk assessment process and for the role of the complainant.

IDB Project
21. Work has focussed on the preparation of the consultation document to be issued in March.

CMA Programme

22. The CMA programme timeline has been amended. The new rules relating to transparency
will come into force in May 2019 instead of January 2019. The new timescales and the
rationale for this is noted elsewhere on the agenda.

Transparency

23. The policy consultation on the CMA’s recommendations relating to new cost, service and
redress transparency requirements closed on 5 January 2018. A full summary of responses
to the consultation and our proposed way forward is on this month’s agenda, and the report
will be published following the Board meeitng.

24. We continue to oversee a number of “pilots” of potential new transparency requirements. A
range of chambers, entities and sole practitioners with different practice areas, and
undertaking both Public Access and referral work, are taking part. The “pilots” will finish at
the end of February, following which the participants will be interviewed to discuss their
experiences. To add to our evidence-base, we are also commissioning consumer testing to
ensure our proposed way forward is robust, and that any mandated disclosure would be
appropriate and useful for consumers. This research programme will result in a rule change
consultation, which will be on the Board agenda in July.

25. Finally, we also plan to undertake an engagement programme with Specialist Bar
Associations and others to develop more detailed guidance and worked examples in
specific areas of law. This guidance will be published alongside the rule change
consultation to help respondents understand the nature of the changes we are proposing.

Independent Feedback

26. The feedback workstream aims to improve the way in which barristers, chambers and
entities gather feedback and how they make use of that to improve services to clients. We
are committed to producing two guidance documents: a guidance document for barristers
on recommended or good practice and a guidance document for consumers on how to
engage with feedback.
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We have undertaken research to ensure that both guidance documents are relevant,
proportionate and fit for purpose. The research we have completed thus far has been a
web-sweep of online/digital feedback platforms, desk-based research with non-legal
regulators as well as reviewing research from the Legal Ombudsman. In addition, we have
carried out in-depth focused interviews with four chambers, a BSB regulated ABS and an
intermediary service provider. We are soon to engage with the Legal Services Consumer
Panel to get their input.

A first version of the guidance for barristers has been drafted and we will be testing it with
the IBC first and then later with the LPMA, chambers and entities.

Research

29.

The Research Team is commissioning consumer research in the area of price
transparency, aiming to increase our understanding of how best to make new transparency
measures work for the consumers of barristers’ services. An Invitation To Tender has been
issued with responses due by 16" Feb.

Strategy & Policy

Policy

30.

In January, the Policy Team received over 70 calls and e-mails to the Professional
Standards Helpline.

31. Our final guidance to the profession on after the event insurance has been published on our
website.

32. We continue to support a number of key projects across the business. This includes
support to the Records Team and Project Management Office on the development of the
new Authorisation to Practise portal, MyBar. All of the guidance has been written ready for
the launch of the portal.

Research

33. Work continues on a number of research projects that will deliver evidence to support and
inform key projects across the business.

34. We have been working with the Regulatory Assurance department to define and clarify the
approach to evaluating the new CPD scheme, which has now been in place for one year.

35. ICPR have been carrying out research commissioned by the BSB and SRA on judicial
perceptions of advocacy, consisting of 50 qualitative interviews with Crown Court judges.
The final report is currently with the Judicial Office for approval before publication.

36. Ourregular ‘Research Roundup’ has been updated and published on ‘verity’. The roundup

summarises recently published research in the legal sector that is relevant to the work of
the BSB.

Equality and Access to Justice

37.

The E&AJ team, in conjunction with the Supervision team, have revised the anti-
discrimination training as part of the Practice Management course for Pupils at Lincolns Inn.
The training now includes a presentation from a barrister about their experiences of
diversity and additional case studies.
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EIA trainer training for Equality and Access to Justice Officers has been delivered. E&AJ
officers have commenced pilot training for their teams.

E&AJ team have met with BSB departments to progress the Women at the Bar action plan.
The Race Equality event on 7 February, Heads above the parapet’ has been delivered. 50
people including prominent figures from within and external to the Bar, members of the BSB
Board, SMT and others were in attendance.

Shared Parental Leave guidance has been updated and published on the BSB website.

The 2017 annual Bar diversity data report has been published on the BSB website.

Reqgulatory Risk

43.

Development of the Consolidated Risk Report continues. The team took the GRA
Committee through the detail of the report, with a further session due at the next GRA
meeting in March, to give them the opportunity to consider the remaining sections of the
report. Data will be updated in March, with a view to presenting the Report formally to GRA
in April, and the Board in May.

Risk Knowledge Sharing Session

44,

45.

A BSB-wide knowledge share was held on 1 February to share the work undertaken last
year on refreshing the impact and likelihood table for risk assessment, the determination of
risk appetite, and the four lines of defence model for roles and responsibilities. The event
was well attended by staff from across the BSB, and included members of the GRA and the
Board.

This was followed by publication of a refreshed risk page on the BSB intranet, giving access
to documents referenced in the knowledge sharing session, as well as the launch of ‘quick
guides’ on how to assess and prioritise risk. Workshops for individual teams and
departments are planned over the coming months.

Professional Conduct Department

Performance statistics

46.

Performance against the corporate KPI (of 80% of cases concluded within the service
standards), is relatively healthy. The 80% target was met in Quarter 3 and remains on track
to be met at the year end. However, the statistics indicate that performance in relation to
conclusion of investigations of external complaints is likely to be 75% or less for the rest of
the year. This, in the main, is due to the increased complexity of investigations and the level
of procedural challenges which means it is taking longer to conclude investigations.

Staffing

47.

48.

Satpal Bansal has joined the department as a Professional Conduct Assistant working
across the Assessment and Operational Support Teams. Satpal is a Law Graduate and he
was a Youth Advisor for the National Maritime World Heritage Site in Greenwich where he
created exhibitions and assisted organising various UNESCO World Heritage Conventions.

The PCD is currently not running at full staff complement due to the long-term sickness
absence of a Senior Case Officer and the unexpected early departure of a Casework
Manager who was covering maternity leave. This means that there is a temporary shortage
of senior staff capability in the PCD which is being covered by departmental managers.
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Training

49.

50.

The PCD’s ongoing training programme continues. In the last month two training sessions
were held: an update on recent case law in relation to the test for proving dishonesty and
the implications for our work; and a session on the remit and operation of Employment
Tribunals and the Employment Appeal Tribunal, provided by a barrister with expertise in the
field.

Organisation wide training on the new General Data Protection Regulations (GDPRs) has
been taking place and will continue, in preparation for the introduction of the GDPRs on 25
May 2018. More detailed training is being provided to the departments who will be most
affected by the data protection regime, including the PCD.

Litigation

51.

52.

53.

54.

55.

The PCD is currently handling four legal cases, the new case being a further action lodged
with the Employment Tribunal.

The matter that was before the Supreme Court is still to be considered by the High Court.
No date has been set as yet.

The discrimination claim brought by a disbarred barrister before the Employment Tribunal
was heard on 7 December 2017. The response to matters covered in the “unless order” has
been considered and representations made to the Tribunal that this has not been complied
with. We await a decision confirming whether the claim has been struck out.

The lay representative who is supporting the disbarred barrister in the abovementioned
Employment Tribunal claim has herself lodged a separate claim with the Employment
Tribunal alleging discrimination against the Bar Council as well as the Law Society,
Metropolitan Police and Ministry of Justice. We have raised the issue of a lack of jurisdiction
with the Tribunal, given that the lay representative is not, and has never been, a barrister.

Finally, a claim before the county court for discrimination arising from an alleged failure to
provide reasonable adjustments, which was received last year but stayed, has now
resumed and the BSB has submitted a defence.

Requlatory Assurance Department

Anti-Money Laundering and Counter Terrorist Financing

56.

57.

We have updated the anti-money laundering and counter terrorist financing pages on the

BSB website in preparation for the new declarations required at Authorisation to Practise

(“AtP”) this year. The additional content includes:

. guidance to support barristers in making an accurate declaration at AtP; and

o information on the new requirement (set by the government) for relevant persons who
carry out work within the scope of the Money Laundering Regulations, to obtain a
DBS basic check (criminal record check) by 26 June 2018.

The new pages can be found here: https://www.barstandardsboard.org.uk/regulatory-
requirements/anti-money-laundering-and-counter-terrorist-financing/ In addition to the press
release published this month, we will be writing to Head of Chambers to alert them to the
Handbook changes and the new declarations required at AtP (including Youth Courts and
areas of practice).
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58. We had a productive introductory meeting with the new Office for Professional Body AML
Supervision (“OPBAS”). The OPBAS team responsible for the legal sector Professional
Body Supervisors (“PBSs”) includes two barristers. OPBAS are intending to visit the BSB
this year as well as the other PBSs. The visit is expected last about a day.

59. The new joint guidance for the legal sector is still awaiting approval. We anticipate that it will
be approved at the next meeting of the Money Laundering Advisory Committee on 16
February.

60. We are still waiting for HM Treasury to finalise the list of supervisors and “relevant persons”
who will be scheduled to meet the Financial Action Taskforce (FATF) assessors when they
are onsite for the UK’s Mutual Evaluation Peer Review 6-22 March 2018.

Authorisations

61. The Review Panel sat on 17 January and considered 7 applications for review. All first
instance decisions were upheld, with no amendments to conditions being made.
Assurance measures and robust information gathering mechanisms are in place to ensure
the consistency and standard of decision-making is maintained.

62. Since the induction day in mid-September, the APEX adviser has been used on 3
occasions. On an ongoing basis the type of query for which input is being sought and the
expertise provided is being captured to ensure knowledge is passed onwards to the
executive.

63. A three month action plan has been developed on the basis of the findings in the Internal
Audit Report

64. CRM s being used to generate letters and correspondence and the transition from the
more manual process is underway. Some functionality for workflow and reporting is still
under development to further achieve optimum service levels.

Entity Regulation

65. The entity regulation scheme continues to operate as business-as-usual. There are 20
applications pending assessment. There are 41 authorised and 1 licensed body currently
regulated by the BSB to provide reserved legal activities.

Examinations

66. It has been business as usual for the team this month, preparing for the Spring exams and
completing papers.

Training Supervision

67. Annual Reflective Reviews (ARRs) have been received from all but one provider, and will
be complete before the end of this month. Instead of a comprehensive round of monitoring
visits this year we are taking a more risk-based approach and the ARRs will be considered
through a desk-based exercise. A limited number of visits is taking place to providers where
there has been significant change that merits closer scrutiny.

Youth Court Advocacy

68. We are working with a producer to finalise the guide for young people. The guide is
designed to help young people, their parents and third parties (for example, Youth
Offending Teams) to understand what they should expect from barristers based upon the
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BSB’s Youth Proceedings Competences. Young people and youth justice professionals,
including barristers have been involved in developing the earlier versions of the guide and,
following their feedback, it was decided that the guide will now be in the form of a video.
The completion date for the video will be around the end of March.

Quality Assurance

69. Using the policy development framework, we are drawing together a Project Initiation
Document which will pull together different strands of Quality Assurance which the BSB is
currently undertaking. We are liaising with departments across the BSB to do so. In March,
the Board will receive a paper which will provide further detail.

Communications and Stakeholder Engagement

70. Since this report was last prepared for the Board, the following press releases have been
issued:
. 26 January: Press release about the latest Bar diversity statistics showing that the
Bar became more diverse during 2017 but further progress is still needed; and
° 1 February: Press release about the publication of the new version of the BSB
Handbook.

71. The Board will have seen the fortnightly media coverage that the above announcements
generated.

Work in Progress

72. In addition to business-as-usual activities, at the time of writing, the following pro-active
communications are scheduled over the next few weeks and months:
° Launch of the new “MyBar” portal;
. New recruitment for membership of APEX;
. Communication of the Board decisions following the recent consultations on Future
Bar Training and transparency standards at the Bar; and
. Publication of the Women at the Bar report and action plan.

73. The team is also working on the following projects:

o Writing and designing new materials for newly called barristers to be handed out at
Call Night events; and

. Working with the Corporate Services Department on the writing and production of the
2018/19 Business Plan; and

. Updating the “Qualifying as a barrister” webpages.

74. In addition, the team has worked to support the recent BSB Staff Conference, the Race
Equality seminar, and a roundtable event about the ongoing Curriculum and Assessment
Review project;

Online and social media

75. During January, 30,238 users visited the BSB website. At the time of writing, we have
18,796 followers on Twitter, 2,908 followers on LinkedIn and 460 followers on Facebook.
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Corporate Services

Governance

76.

77.

78.

During 2017, 21 requests were made of APEX members appointed to support policy
development (with three of those declined due to other commitments of the experts). One
major project on which three members are engaged (on professional indemnity insurance)
continues throughout 2018. Three requests were made of the expert appointed to advise
staff taking decisions on authorisations to practise or waivers from requirements of the
Handbook (with all of those requests accepted and completed). In 2018, two requests have
been made to date of the experts appointed to support policy development (with one
accepted and one declined due to other commitments of the experts).

Recruitment for additional members of APEX has opened, with applications closing on
Monday 12 March. We are seeking both practitioners and lay members in five subject
areas.

The Terms of Reference for the Governance, Risk and Audit (GRA) Committee have been
amended by the Board, to reflect the Committee’s enhanced role in supporting the Board
with its management of regulatory risk, and to increase the membership of the Committee
by the addition of one further Board member. There remains a vacancy on this Committee,
and recruitment for a non-Board lay member will commence in the Spring.

Corporate Support

79.

80.

A reforecast exercise is underway presently that will give an accurate prediction of the year-
end financial position. With the positive trend in staff turnover we are expecting to end the
year with little variance from the original budget.

The 2018/19 business plan and budget are being finalised and will be presented to the next
Board for approval and publication in early April. The business plan focuses on the three
largest programmes of work; FBT, the CMA recommendations and Regulatory Operations.
As this is the last year of the current strategic plan work has begun on drafting the next one.
Building on the work at the all staff conference a Task and Complete Group has been
formed and will be reporting to the Board at the April away day.

Vanessa Davies
Director General BSB
February 2018

BSB 220218

79



	00. Part 1 BSB Feb18 agenda sheet 180222#3
	04. Annex A Part 1 minutes 180125
	06a. Annex B action list Part 1 Feb18
	06b. Annex C  forward agenda list Feb18
	07. BSB 010 (18) Transparency consultation
	07a. BSB 010 (18) Transparency consultation Ax A consultation summary
	07b. BSB 010 (18) Ax B - Updates to CMA Programme timelines
	08. BSB 011 (18) PRP Quarterly Report
	08a BSB 011 (18) Ax 1 Q3 Dashboard
	08b BSB 011 (18)  Ax 2 Management Accounts Summary
	09. BSB 012 (18)  Chair's Report Feb 2018 draft
	10. BSB 013 (18) DG Report Feb 2018



