Chambers Complaints Handling

Final Report

Background

The Standards Committee (“the Committee”) of the Bar Standards Board has considered proposals for strengthening the requirements on complaints handling by Chambers. The proposals arose from a report in 2005 by the Chambers Complaints Handling Working Group chaired by Sue Carr QC. 

The report set out detailed recommendations for improving complaints handling by Chambers, proposed that training on complaints handling be introduced for Chambers and suggested that procedures to monitor and audit compliance by Chambers should be established. 

The Committee considered the Group’s recommendations and endorsed their view that the complaints handling requirements placed on Chambers needed to be strengthened and proposed a number of measures to achieve this. They were:

1. The introduction of a mandatory protocol which sets out a number of specific requirements that all Chambers must include in their complaints handling policy;

2. The introduction of the protocol as an annex to the Code;

3. Amendment to the existing guidance and model procedures on complaints handling to provide more precise information on how a complaint should be handled by Chambers and when details of the Chambers complaints process should be provided to clients;

4. The introduction of a training course on complaints handling;

5. The effectiveness of Chambers complaints handling should be monitored as part of the compliance-monitoring scheme being undertaken by the Quality Assurance Committee.

The Committee published a consultation paper in September 2007 seeking views on whether there were any practical difficulties in the application of these measures. 

19 responses to the consultation paper were received. A list of respondents is attached at Appendix 1. This paper discusses the responses and, in the light of them, sets out what amendments have been made to the measures outlined above. 

Whilst this paper refers to Chambers complaints handling, the updates in the procedures apply equally to sole practitioners.

Looking at each measure in turn:

Mandatory Protocol

The mandatory protocol sets out the core requirements expected of a Chambers’ complaints policy. Introducing such a protocol and requiring Chambers to adopt it within their own procedures will focus Chambers’ minds on the key aspects of complaints handling and will help to improve the consistency and standard of complaint investigation.

The consultation paper sought views on whether the proposed terms of the protocol would create any practical difficulties in their application.

Generally, the proposed introduction of the mandatory protocol was well received. A number of comments and improvements were suggested. The following are of particular note:

1. When new instructions are received, the protocol will require the professional and lay client to be informed in writing as soon as is reasonably practicable of the existence of the Chambers complaints policy and advised that the lay client can complain directly to Chambers. A number of responses queried whether this was necessary where the instructions were from an existing or previous client of Chambers and had therefore already received the information on the complaints procedure adopted by Chambers. 

Action

Whilst the professional client may be an existing client, it is likely that the lay client will differ in most instructions from that particular professional client. Since the aim of the protocol is to make both professional and lay clients aware of the ability to complaint to Chambers directly, Chambers should be required to provide that information for each new lay client irrespective of whether the professional client regularly instructs that set of Chambers.

However, on the basis that Chambers ensures that all clients have received, at some point, information on their complaints procedure, the protocol has been amended to require a positive obligation on Chambers only to inform new lay or professional clients. The protocol has been further amended to clarify that this still applies where the lay client is a new client but the solicitor, or other intermediary, is an existing or regular professional client of Chambers.

2. There should be some flexibility in the requirement to inform the client of the complaints policy. For example, if the client is a government agency or similar should it be possible to agree some different arrangement provided that it is in writing and does not prejudice the lay client’s interest? 

Action

There is a danger that, in including such a provision or in making specific exceptions to the terms of the protocol, the credibility and authority of the protocol is undermined.

The Committee decided therefore that the protocol should not be amended to allow Chambers to devise their own arrangements for disclosing details of their complaints policy. As with the arrangements for the repeat client, Chambers will not have to notify the government agency or equivalent body each time that instructions are received but must ensure that they have previously been informed of the policy.

3. The protocol should make it clear that the notification of the complaints policy should be part of the ordinary terms of reference letter that is sent upon acceptance of instructions. It is not a separate specific letter. 

Action

For the sake of clarity the protocol has been amended.

4. There was some comment on the requirement in the protocol that Chambers should accept complaints directly from the public rather than through a solicitor or other intermediary. It was argued that the instructing solicitor should be the first port of call and that complaints direct from the public should only be considered if they have first been raised with the solicitor who has refused to take it forward with Chambers on their behalf. This, it is suggested will enable Chambers to limit the circumstances in which they will deal with complaints from a lay client directly and thereby reduce the burden on Chambers and provide an opportunity for the solicitor to resolve the matter with the client.

Action

Accessibility is a fundamental element of an effective and transparent complaints system. There should therefore be no restriction or limitation on who can make a complaint to Chambers about the conduct or service of their barrister.  It would not be in the public interest to prevent a lay client from being able to complain directly to the Chambers of their barrister. Equally, it would not be in the interests of the reputation of the Bar as a profession committed to self-regulation.

The Committee concluded therefore that the protocol should not be amended to require lay clients to raise a complaint with their solicitor before they are able to contact the barrister. Clients must be free to complain directly to Chambers without qualification or restriction.

5. In order for Chambers to be able to know which complaints should be recorded, there should be a clear definition of a ‘formal complaint’. 

Action

It is not possible to provide an all encompassing definition which covers all types of possible grievance and allows for the varying arrangements within Chambers The Committee decided that it was appropriate therefore for it to be left to individual Chambers to decide which complaints should be recorded. Chambers must however have a clear, transparent and defensible policy.

To assist Chambers, the guidance on complaints handling in Chambers has been amended to provide examples of the types of complaints that should be treated formally and should therefore be properly recorded and considered in accordance with Chambers’ policy. This list is not exhaustive but provides a helpful marker for Chambers. 

6. The protocol should make it clear that internal documents generated by the Chambers complaints procedure should not be disclosed either to the complainant or the BSB for the purposes of their own disciplinary investigation. For example, where the Chambers complaints committee has met to consider a complaint, the minutes of that meeting should not be required to be disclosed. Only communication between the barrister or their Chambers and the complainant should be disclosable to the BSB save in respect of its monitoring and auditing functions. 

Action

The protocol has been amended to clarify that internal Chambers’ documents are not required to be disclosed to the BSB for the further resolution or investigation of the complaint.

The revised protocol is at Appendix 2. 

Amendment to the Code of Conduct

The purpose of the amendment to the Code is to ensure that Chambers has and uses a complaints procedure in line with the mandatory protocol.  The consultation sought views on the proposed amendment.

The only substantive comments received related to the use of both ‘effective’ and ‘appropriate’ when referring to the required written complaints procedure. It was suggested that both words were not needed. The amendment to the Code has therefore been revised to remove the word ‘appropriate’ as it does not add anything of substance to the word ‘effective’. The revised amendment to the Code is at Appendix 3.

In addition to this amendment, the Complaints Committee asked that an amendment be made to the time limit for submitting complaints to the BSB to reflect the desire for complaints to first be considered by Chambers. Under paragraph 11(c) of the Complaints Rules at Annex J to the Code, the Commissioner is able, where the complaint is not sufficiently serious, to dismiss a complaint if it is made more than six months after the act or omission complained of. If a complaint is first considered and investigated by Chambers it is possible that the six-month time period could lapse before the complainant can, if they are dissatisfied with Chambers’ investigation and/or determination, refer their complaint to the BSB. The Committee therefore amended paragraph 11(c) to include a three-month time limit in which to make a complaint to the BSB from the conclusion of the investigation of the complaint by Chambers.

The amendment is:

11 In all cases other than those falling under paragraphs 9 or 10, in determining whether the complaint discloses a prima facie case of professional misconduct or inadequate professional service and whether, if it does, it is apt for consideration by the Committee, the Commissioner shall consider whether:
(a) …………….

(b) …………….

(c)
the complaint has been made more than six months after the act or omission complained of or made more than three months after the conclusion of an investigation by the barrister’s Chambers of the same complaint and the complaint is not of sufficient seriousness to justify nor are there any exceptional circumstances which justify further consideration of the complaint despite the lapse of time since the matters complained of;

Amendment to the Guidance and Model Procedures

In the light of the report of the Chambers Working Group, the Standards Committee agreed that the guidance and model procedures for Chambers complaints handling required updating to provide more precise information on how a complaint should be dealt with by Chambers and to set out when, where and how details of Chambers complaints procedures should be provided to clients. 

The consultation paper sought comments on the wording of the revised guidance and model procedures and whether there would be any practical difficulties in following them. The following comments of note were raised:

1. A number of responses suggested alternative methods for dealing with complaints to the one outlined in the model procedure and guidance. It was suggested therefore that it should be made clear that the model guidance and procedure are not mandatory. Chambers may well have their own different systems that work perfectly well. All that is required is for the procedure to include the mandatory requirements laid down in the protocol.

Action

The model guidance and procedures has been amended to make it clear that Chambers are not obliged to adopt the model guidance and procedure. Examples of other types of good practice will be provided.

These examples cover many of the suggested alternative approaches to Chambers complaints handling set out in the model procedure and guidance.

2. It is not appropriate for the first stage of the complaints process to be for the complainant to telephone the barrister concerned. It is likely that the conversation will be counter-productive as the complainant may well be confrontational and the barrister defensive. It is unlikely therefore to result in a satisfactory outcome for either the complainant or the barrister.

The proposed alternative is for the first stage to be a telephone call to an individual nominated under the Chambers complaints policy to deal with complaints eg a Chambers’ director. This would ensure a consistency of approach and would be someone who is entirely divorced from the complaint.

Action

This suggestion has merit and the guidance has been re-drafted accordingly

3. The establishment of a complaints panel may not be practicable in every circumstance or for all sets of Chambers.

It may not be appropriate or possible to convene an independent panel in a small set of Chambers or where there are several members of Chambers involved in a case in which a barrister is the subject of a complaint.

Action

The model guidance and procedure has been clarified so that Chambers has discretion to either devise their own procedures or to amend the model procedure to best fit their own administrative arrangements or the particular circumstances of a complaint.

4. A number of minor amendments were proposed to the wording of the model procedure and guidance. These have been incorporated.

The revised guidance and protocol is attached at Appendix 4. 

4.
Training on complaints handling

It is essential that Chambers’ staff and barristers are familiar with their complaints procedure and that all those who implement it are adequate to the task. The Chambers Working Group recommended that training be part of the protocol enforced by the Code.  The Standards Committee agreed.

It should also be noted that the development of training to improve Chambers’ ability to effectively handle complaints is crucial to support the proposals set out in the Complaints Commissioner’s recommendation in his strategic review that there should be a power, where appropriate, to refer complaints received by the BSB to Chambers to consider before formal investigation by the Commissioner is undertaken. 

At its meeting in June the Board therefore agreed that a training course should be established. The training should cover general principles of best practice in complaints handling and issues such as managing complainant expectation. 

Since that decision, the Standards Committee has undertaken a tendering exercise inviting prospective training providers to submit an application to deliver the course. Subsequently, two providers have been selected; the North Eastern Circuit (who will deliver the course exclusively to Chambers on circuit) and Altior (who will provide the course to those outside of the North East). Both providers are in the process of developing courses. The first course will be delivered at the end of April. The course will focus on the core requirements expected of an effective complaints handling procedure. It will also cover ‘softer’ elements such as the interpersonal skills needed to effectively deal with complaints and complainants.

Should the course be compulsory?
The consultation paper sought views on whether it should be made compulsory for all Chambers to send one member of Chambers and one member of staff on the training course.  Responses were mixed, but the balance of view was that the course should not be compulsory at this stage. The BSB, however, should strongly encourage attendance. 

Action

The introduction of a mandatory protocol incorporated within the Code of Conduct coupled with revised and strengthened model guidance and procedure should go along way to addressing the deficiencies in complaints handling by Chambers. Compulsory training, at this stage, is seen therefore as a step too far. However, it is suggested that this be reviewed once the Chambers monitoring scheme commences and accurate data can be gathered on whether the standard and effectiveness of complaints handling in Chambers has improved since the introduction of the new arrangements

5.
Monitoring complaints handling

At its December meeting the Board approved the arrangements for a Chambers monitoring pilot scheme. Chambers complaints will be one of three areas targeted under the scheme. The scheme will commence in May 2008 with visits to Chambers in June/July.

Once the Chambers’ monitoring programme is rolled out across the Bar, the new arrangements will have been effective for some time and the data collected through the scheme will provide useful information, not only on levels of compliance, but also on the impact of the new measures on the consistency and quality of complaints handling.

Implementation

These proposals will require some time for Chambers to adjust to them.  The consultation paper proposed that the new measures be implemented in April 2008 and comments were sought on whether this was practicable. Some concern was expressed that 1st April was too soon for Chambers to have in place a complaints procedure that complied with the mandatory protocol. It was also suggested that implementation should be delayed to coincide with the introduction of the new contractual terms arrangements between solicitors and barristers. As with the new complaints arrangements, this is likely to require amendment to the process adopted by Chambers’ upon receipt of instructions. It was argued, therefore, that it would be better for Chambers if both schemes were introduced at the same time thereby limiting the number of times that the procedure needed to be amended. 

Action

If the Board approves the new arrangements at this meeting it will give Chambers only a couple of weeks to have in place compliant systems by 1st April. This combined with the delay that the Easter holiday would bring means that an implementation date of 1st April is impractical. 

Turning to the proposal to delay implementation until the new contractual terms come into effect; implementation is planned for 1st October 2008 but is likely to slip into 2009. Delaying the implementation of the new arrangements for complaints handling until then is not an option. In any event, it would not be an unreasonable request to expect Chambers to update their procedures twice in a 12-month period.

It is proposed therefore that the new requirements should be implemented on 1st May 2008, thereby giving Chambers six weeks to ensure that their procedures meet the terms of the protocol.

Conclusion

The consultation paper has not elicited any objections in principle to the introduction of measures to strengthen the requirements on Chambers’ handling of complaints. A number of comments on the practical application of these measures were raised and have been addressed in this paper. Amendment to the documentation, where necessary, has been made.

The revised arrangements, coupled with the introduction of a training course on principles of best practice in complaints handling, will provide the platform for Chambers to deliver a consistent, structured and reasoned approach to the handling of complaints.

Standards Committee

March 2008

Appendix 1

1.
Atlantic Chambers

2.
1 Brick Court Chambers

3. BSB Complaints Committee

4. BSB Consumer Panel

5. Michael Brindle QC

6.
Crown Prosecution Service

7.
Doughty Street Chambers

8.
One Essex Court Chambers

9.
20 Essex Street Chambers

10.
Falcon Chambers

11.
Garden Court North Chambers

12.
George Coates, Head of Chambers at Guildford Chambers

13.
Andrew Hogarth QC, Head of Chambers at 12 King’s Bench Walk

14.
Institute of Barristers’ Clerks (IBC)

15.
Institute of Legal Executives (ILEX)

16.
Keating Chambers

17. Lamb Chambers

18. Legal Services Ombudsman

19.
Paul McCandless, Head of Chambers at Derwent Chambers

20.
Monckton Chambers

21. Professional Practice Committee of the Bar Council

22.
Robert Behrens, Complaints Commissioner, Bar Standards Board

23.
Young Barristers’ Committee of the Bar Council
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