COMPLAINTS REDRESS WORKING GROUP

Consultation paper
1.
Following an increase in the compensation limits from £5,000 to £15,000 for poor service by solicitors, the Department for Constitutional Affairs (DCA) approached the Bar Council earlier this year with an invitation to consider similarly increasing its compensation limits for “Inadequate Professional Service” (IPS) service by barristers from £5,000 to £15,000.


BACKGROUND

2.
As from 1 January 2006 the Law Society’s Consumer Complaints Service (CCS) has had the power to order a solicitor to pay compensation of up to £15,000 to a client for the stress, inconvenience and financial loss caused by the solicitor’s poor service. The previous limit had been £5,000 (which had been increased from £1,000 in 2000).  The Chair of the Law Society’s Consumer Complaints Board has explained the need to increase the compensation limit by saying that: “The increase would enable the CCS to provide much more effective help to a relatively small number of complainants who have suffered significant financial loss as a result of poor service.”    

3.
IPS by a barrister is defined at Paragraph 1001 of the Code of Conduct as “such conduct towards a lay client or performance of professional services for that client which falls significantly short of that which is to be reasonably expected of a barrister in all the circumstances”.  

4.
If the Conduct Committee determines that a complaint discloses a prima facie case of IPS alone and the complainant is the lay client (or his/her duly authorised representative) or, in the case of an employed barrister, the complainant is the person to whom he/she has supplied the professional services in question, the complaint may be referred to an Adjudication Panel.  If the Conduct Committee determines that a complaint discloses a prima facie case of professional misconduct and IPS then, in most cases the matter will be referred either to a Disciplinary Tribunal or to a Summary Hearing Panel.  However, if in the opinion of the Conduct Committee the matter is not serious enough to warrant either a Disciplinary Tribunal or a Summary Hearing Panel then it too may be referred to an Adjudication Panel (See paragraph 36(e) of Annex J to the Code of Conduct).

5.
Where IPS is found by a Disciplinary Tribunal or by a Summary Hearing Panel, the barrister against whom the charge has been proved may be: -

(i) Directed to make a formal apology to the complainant for the conduct in relation to which the finding was made;

(ii) Directed to repay or remit all or part of any fee rendered in respect of the inadequate service (or, in the case of a legal aid complaint, order the reduction or cancellation of fees);

(iii)
Directed to pay compensation to the complainant in such sum as the Tribunal shall direct not exceeding £5,000; 

(iv)
Directed to complete continuing professional development of such nature and duration as the Tribunal shall direct and to provide satisfactory proof of compliance with this requirement to the PCC; or

(v)
Prohibited, either indefinitely or for a prescribed period and either unconditionally or subject to conditions, from accepting or carrying out any public access instructions.


In determining whether any, and if so what, sum is to be paid under paragraph (iii), the Tribunal or Summary Hearing Panel shall in particular have regard to any loss suffered by the applicant as a result of the inadequate professional service, the availability to the complainant of other forms of redress, to the gravity of the conduct complained of and to the fee claimed by the barrister for the inadequate service. 

In addition, a Disciplinary Tribunal has power to make a costs order against the barrister; a Summary Hearing Panel has no power to make any costs orders.

6.
Where IPS is found by an Adjudication Panel, it too may give directions as at paragraph 5 (i) and/or (iii).


THE WORKING GROUP

7.
In order to consider the DCA’s invitation, a small working group was set up, comprising one lay and one barrister member from each of the Bar Council’s Conduct and the Rules committees: Barbara Stephens OBE (Lay Vice-Chairman) and Colin Reese QC from the Conduct Committee and Michael Ward (lay member) and Jasbir Dhillon from the Rules Committee. 

8.
The terms of reference of the Rules Committee includes inter alia, keeping under review and proposing changes to the rules governing the investigation, prosecution and determination of complaints of professional misconduct or IPS against barristers, whilst the terms of reference of the Conduct committee includes the supervision of the enforcement of the Code of Conduct and other rules governing barristers. 

9.
The terms of reference of the working group were to consider the issue raised by the DCA and, in addition, to consider two additional questions concerning the issue of redress to complainants; and to make recommendations to the Conduct and Rules Committees and subsequently to the Bar Standards Board (BSB) which is ultimately responsible for the Bar Council’s regulatory activities.

10.
When considering these issues, the working group was aware of the terms of the draft Legal Services Bill.  If it is enacted, there will be an Office for Legal Complaints (OLC).  Paragraphs 99 and 110(1) of the Bill requires the OLC to set up an Ombudsman scheme with a maximum compensation limit of £20,000.  Paragraph 127(1) of the Bill prohibits any approved regulator (the Bar Council would be an approved regulator) from providing redress.  The working group understands that the Bar Council is making representations with regard to paragraph 127(1).  However, the working group felt that it should now consider the issues raised by the DCA and the additional questions, on the basis of the existing regulatory regime.  

11.
The working group considered that it was extremely important to seek the views of the various stakeholders including the Professional Practice Committee (on behalf of the representational side of the Bar Council), the Council of the Inns of Court (COIC), The Under Treasurers of the various Inns of Court, the Specialist Bar Associations, the Complaints Commissioner, the Legal Services Ombudsman, and the Bar Mutual Indemnity Fund (BMIF), the Consumers Association, and the National Consumer Council.

12.
The working group hopes to be able to make recommendations to the Conduct Committee and the Rules Committee as quickly as possible after September this year. Depending on what those recommendations are and whether they are accepted by the two committees, it will then be necessary for the Rules Committee to draft appropriate amendments to the Complaints Rules and disciplinary regulations prior to the proposals being put to the Bar Standards Board by the end of the year.

13.
The working group would therefore be most grateful if you could let them have your responses to this document by no later than Wednesday 21 September 2006. The responses should be sent to Adrian Turner, as secretary to the working group, at the Bar Council.


THE THREE QUESTIONS

1. Should the compensation limits for IPS be increased from £5.000 to £15,000? 

14.
Although there are differences between the solicitors’ scheme, which allows redress for “poor service”, and the Bar’s scheme, which allows redress for IPS, the similarities of the schemes are such that the working group considered that there were strong political arguments for the Bar scheme to be seen to have a matching compensation limit. 

15.
Whilst the perception of some may be otherwise, it is not accurate to suggest that the concept of IPS and the common law notion of negligence is one and the same (see the definition of IPS at paragraph 3 above) and/or that the IPS jurisdiction is essentially a small claims court for low value negligence claims: some situations of IPS do not give rise to civil liability, and conversely some situations of civil liability are not IPS. However, that said, it is fair to say that one of the reasons behind the introduction of the Bar Council’s powers to award compensation for IPS was to provide a consumer friendly, relatively speedy, less formal and inexpensive alternative to litigation. And in this context, the working group noted £15,000 is the upper limit for Fast Track civil proceedings.

16.
The working group felt it important to ascertain whether there is a general consensus that there should be a matching compensation limit.  In this context the working group invite attention to the chart attached as appendix 1, which sets out the number and level of IPS awards against barristers since 1 April 2002. The Legal Services Ombudsman of England and Wales has unlimited powers to award compensation against lawyers and the professional bodies. Since the 2002/2003 reporting period for the Legal Services Ombudsman no awards have been made by the Ombudsman against barristers for loss, distress or inconvenience. Relatively few awards have been made by the Ombudsman against solicitors over the last few years. In 2002/3 there was one award of £300, and in the following two years the average was £750.00 and £558.71 respectively with no award of over £5,000.00.  

17.
The working group would be particularly interested to receive views on what effect a significant increase in the compensation limit might have on the investigation and adjudication of complaints of IPS. Barristers have not generally been represented in connection with the consideration of complaints where the only allegation against them is IPS.  Where no additional allegation of professional conduct falls to be considered such complaints are generally dealt with solely on the papers without any oral submissions being made. Is that likely to change if the limit is increased to £15,000 and if it does, how might that change the way in which such complaints are, or should be, dealt with in the future?

2. Should a Disciplinary Tribunal and/or a Summary Hearing Panel; and/or an Adjudication Panel have available to it, following a finding a professional misconduct, the power to require the barrister to make an apology to the complainant whether or not that complainant is the client?

18.
Whilst a barrister may be required to offer an apology to his client should a complaint of IPS be upheld, no such power is available to a Disciplinary Tribunal, a Summary Hearing Panel or an Adjudication Panel if the finding made is one of professional misconduct. The preliminary view of the working group was that it favoured giving Tribunals and Panels powers to require a barrister to apologise to the complainant following a finding of professional misconduct.  It was felt that such a power would enable a Tribunal or Panel to provide a form of redress that many complainants would appreciate.  

3. Should a Disciplinary Tribunal and/or a Summary Hearing Panel and /or Adjudication Panel also have available to it the power to require a barrister to pay compensation for stress, inconvenience or financial loss to a complainant-client following a finding of professional misconduct?

19.
Once IPS is established, compensation and/or redress can be given by requiring the barrister to apologise, and/or by reducing the barrister’s fees and/or by directing the barrister to pay compensation. At present there is no such power to provide such redress to the client following a finding of professional misconduct.

20.
Whether a Disciplinary Tribunal or a Summary Hearing Panel or an Adjudication Panel can provide financial redress to a client currently depends on the classification of the complaint. There may be complaints made by a client, which cannot properly be defined as IPS but, which nonetheless have caused at least inconvenience or distress to the client. It is arguable that the definition of IPS (see paragraph 3 above), is wide enough to enable most complaints of professional misconduct made by a lay client about his/her practising barrister also to be classified as IPS. Compensation is however only available where the barrister is practising and the complainant is the lay client (or where the complaint is made on behalf of the lay client). It is not available where the barrister is non-practising - even if that barrister is proving legal services - or where the complainant is for example the professional client (making a complaint on his or her own behalf and where the lay client has not suffered any loss, distress or inconvenience, but where the professional client may have). 

21.
Where the complainant is the client (whether the lay client or instructing solicitor) the working group inclines to the view that a Tribunal or Panel should have power to award compensation in all cases where professional misconduct is proved without any need for further analysis to decide whether that misconduct might also properly be categorised as IPS.  It is thought that this would be an uncontroversial change to the rules but, if any of the Consultees disagrees with the working group, they are invited to say so and to explain why such a change might be thought undesirable.

22.
The working group are very keen to receive your views and are anxious to receive as much constructive input as possible before reaching any conclusions on the issues raised in this paper and making any recommendations: they will therefore be very grateful if you could find time to consider these three points and respond.

Adrian Turner

Secretary to the Complaints Redress Working Group

21 June 2006
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