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1.
Introduction and executive summary.


Following an increase by the Consumer Complaints Service (“CCS”) of the Law Society (now Legal Complaints Service) in the maximum award of compensation for lay clients by the CCS for Inadequate Professional Service (“IPS”) from £5,000 to £15,000 at the beginning of 2006, the Department for Constitutional Affairs (“DCA”) invited the Bar Standards Board (“BSB”) to consider a similar increase in its compensation limits for IPS by barristers from its current maximum of £5,000 to £15,000.

At the time the Law Society increased its compensation limits the Chair of the Law Society’s Consumer Complaints Board explained the need to increase the compensation limit by saying that: “The increase would enable the CCS to provide much more effective help to a relatively small number of complainants who have suffered significant financial loss as a result of poor service.” 

As a result of the DCA’s invitation, a small working group was set up comprising a lay and barrister member from each of the Complaints Committee and the Standards Committee of the BSB: Barbara Stephens OBE and Colin Reese QC from the Complaints Committee and Michael Ward and Jasbir Dhillon from the Standards Committee

The working group was charged with considering and making recommendations on three questions which encompassed the DCA invitation and other issues relating to complainant redress:

· Should the compensation limits for IPS be increased from £5,000 to £15,000;

· Should a Disciplinary Tribunal and/or a Summary Hearing Panel have available to it, following a finding of professional misconduct, the power to require the barrister to make an apology to the complainant whether or not the complainant is the client; and

· Should a Disciplinary Tribunal and/or a Summary Hearing Panel also have available to it the power to require a barrister to pay compensation for stress, inconvenience or financial loss to a client – complainant following a finding of professional misconduct?

The working group published a consultation paper in the summer of 2006. That consultation paper can be found at section 6 of this report. Of those who responded, the persons and organisations representing consumer interests unambiguously replied in the affirmative to all three questions, whilst those representing the interests of barristers were very evenly split.

Following detailed consideration of the various responses, the working group met in January of this year and following much discussion decided to recommend that the IPS compensation limit should be increased to £15,000 and that disciplinary panels should be given the power to require, following a finding of misconduct, the barrister to apologise to the complainant (whether the complainant was a client or not). The working group, upon consideration of the various responses received and the current rules, in particular, the definition of IPS, decided against recommending that disciplinary panels should be able to require the payment by a barrister of compensation to a client following a finding of professional misconduct.

In reaching its conclusions the working group has borne in mind the five Principles of Good Regulation published by the Better Regulation Task Force: 

· Proportionate: To intervene only when necessary. Remedies to be appropriate to the risk posed, and costs identified and minimised. 

· Accountable: Decisions to be justified, and be subject to public scrutiny. 

· Consistent: Rules and standards to be joined up and implemented fairly. 

· Transparent: To be be an open regulator, and keep regulations simple and user friendly. 

· Targeted: Any regulations should be focused on the problem, and side effects minimised. 

A summary of the written comments received from respondents, along with the conclusions of the working group, is outlined below.

2.
What consultation has taken place?


Following preliminary consideration by the working group, the questions were put out for consultation in the summer of 2006.

29 persons and organisations representing both consumer and professional interests were approached for views, with approximately half of those approached providing their comments (see section 5 of this report).

The overall response to the consultation was positive, both from those representing consumer interests and those representing barristers.

3.
Summary of responses to consultation and conclusions of Complaints Redress Working Group

The following section summarises the responses received in answer to the specific questions asked in the consultation document and the working group’s recommendations following careful consideration of those responses.

Question 1:

Should the compensation limits for IPS be increased from £5,000 to £15,000?

Of those who responded, only five raised any firm objection to the compensation limits being raised.

The view was expressed by a number of the respondents that it is entirely appropriate for the compensation limit should be brought into line with that applicable to solicitors and that not to do so may create the impression that the Bar’s complaints mechanism is not as robust as that which operates for solicitors.

It was recognised by some of the respondents that the increase to £15,000 in itself is unlikely to cause any significant change in the way complaints are dealt with. Some noted that even now, Adjudication Panels have only very rarely awarded up to the current £5,000 maximum.

One respondent (the NCC) suggested that the compensation limit should in fact be increased to at least £20,000 to bring it into line with the level proposed for the new Office for Legal Complaints

The Bar Mutual Indemnity Fund Ltd confirmed in their response that practising self employed barristers are indemnified by the BMIF for awards of compensation for IPS and it felt that the current system of dealing with such complaints on the papers without any oral submissions has worked satisfactorily and that it would continue to do so in the event that the compensation limit was increased to £15,000

Concern was expressed about:

Safeguards – a number of respondents (both those who were broadly in favour of raising the compensation limit and those against) felt it important to ensure that the correct balance is maintained between the rights of the complainant and the rights of the barrister against whom the complaint is made. It was felt important by some that if the compensation limit was increased that there would need to be experienced practitioners (in the field of law to which the complaint relates) on the panel or tribunal. Concern was also raised that the increase in the limit could give rise to the need or demand for oral hearings and representation by lawyers. It should be mentioned in this respect that the Adjudication Panel Rules do allow for the possibility of oral submissions being made to an Adjudication Panel, although that is not currently the norm.

Confusion between IPS and negligence - some concern was expressed that the IPS regime is not and should not be seen as the equivalent of a small claims court and that there was a danger that the link between the £15,000 and the upper limit for Fast Track civil claims may engender a misconception that they are somehow linked. One respondent noted the absence of guidance as to how panels should assess what compensation for IPS should be awarded. A couple of respondents felt that the question of compensation should be left to the courts and that awarding compensation for IPS of up to £5,000 was simply a recognition that there were low level compensation claims for which the court processes may not be appropriate

The view of the Complaints Redress working group:

The working group’s conclusion was that the compensation limit should be increased to £15,000. 

It is in the public interest to continue to provide a relatively speedy, less formal, and inexpensive alternative to litigation.

The group were satisfied that it was entirely appropriate to bring the Bar’s scheme into line with the solicitors’ scheme in terms of matching the compensation limit.  If the compensation scheme of the Bar was left at a substantially lower level than the solicitor’s scheme this would be likely to be perceived by consumers and complainants as anomalous.  Therefore, the increased limit meets the need for consistency.  Moreover, the group took the view that increasing the limit to £15,000 would be proportionate and targeted because (as stated below) the raising of the limit would be in conjunction with the issuing of appropriate guidance as to when awards at the highest level could be justified.

On the basis of awards previously made, it was thought unlikely that there would be a significant number of awards made at the level of the increased compensation limit. The working group noted that the experience of the Consumer Complaints Service of the Law Society/Legal Complaints Service is not indicative of any significant increase in the level of awards.

It was felt that the current safeguards enshrined in the current Adjudication Panel Rules were sufficient to enable oral hearings where the panel considers appropriate, but that if there were any doubt the wording of the Adjudication Panel Rules could be amended to make more clear that the panel had a discretion as to whether there should be an oral hearing. It was also appreciated that as from the beginning of April the BMIF would be providing extended cover to barristers for advice and, where appropriate, representation where a complaint of IPS is made against a barrister and at hearings where IPS is an issue.

If there is any confusion between IPS and negligence, and how compensation is calculated and awarded, then that could be addressed by clear information being given at an early stage by the BSB to both the complainant and the barrister concerned. 

Importantly, the group formed the view that, in conjunction with the increased compensation limits, it would be necessary for guidance as to the award of compensation and the quantum of such award to be issued, after consultation with the appropriate bodies, to the panels adjudicating on service complaints and to be available to the Bar and the public.  This guidance will assist the panels in applying the proper approach to this jurisdiction and it will assist the Bar and the public to understand the basis upon which awards of compensation may be made. The group anticipates that the formulation of such guidance will be a major task and will involve the BSB, the Council of the Inns of Court and others.  The formulation of such guidance by the group was not thought to be appropriate or practical.

Question 2:

Should a Disciplinary Tribunal and/or a Summary Hearing Panel have available to it, following a finding of professional misconduct, the power to require the barrister to make an apology to the complainant whether or not that complainant is the client?

Of those who responded, only four raised a firm objection, with one respondent expressing no view (the BMIF, on the ground that the issue had no bearing on it).

The overwhelming view was that the current position - that whether a disciplinary panel can require an apology is dependant on the classification of the complaint (as IPS or misconduct) - is anomalous. Inner Temple, for example, suggested that professional misconduct in relation to a witness in Court might justify such an order. The Inn went on to say that the effect of this proposal would be to extend the range of options available to a tribunal in response to a finding of professional misconduct and to reduce the chances that a tribunal will feel forced to apply a penalty that it regards as unsuitable in the circumstances. The Family Law Bar Association (FLBA) expressed the view, which was also expressed by other respondents, that as disciplinary panels have the power to require a barrister to apologise following a finding of IPS, it made no sense for the panel concerned to be deprived of that power in matters concerning professional misconduct.

The Legal Services Ombudsman, the NCC and Which?, all made the point that often the key aim of a complainant in making a complaint is simply to receive an apology and an acknowledgment that a mistake was made.

Concern was expressed about:

The value of enforced apologies – amongst those who were against making the power to require an apology following a finding of misconduct, there was concern that an apology made as a result of a requirement by a disciplinary panel may not necessarily be seen as sincere. The London Common Law & Common Law Bar Association considered that as a matter of principle an enforced apology to be an oxymoron and that any true apology should be a free decision for the barrister to make.

The view of the Complaints Redress working group:
The working group, whilst appreciating that there is a risk that an apology made as a result of an order of a disciplinary panel may not be seen as sincere, felt that what is being suggested is that the power to require an apology is added to the range of powers that disciplinary panels already have. It is not suggested that an apology will be suitable in all cases. It would be for the disciplinary panel considering the complaint to decide, following a finding of misconduct, whether it is an appropriate case to require an apology.

The working group noted that the Complaints Committee had the power, where it had decided that a complaint did not disclose a prima facie case of professional misconduct, but where the barrister’s conduct did give the committee cause for concern, to direct that the barrister apologise in writing to the complainant. In addition any panel considering a complaint of IPS can, where a finding of IPS is made, require the barrister to apologise to the client. The working group formed the view that it was anomalous for disciplinary panels not to have a similar power in appropriate cases and it was in the public interest that panels should have their powers extended in this way.

Question three:

Should a Disciplinary Tribunal and/or a Summary Hearing Panel also have available to it the power to require a barrister to pay compensation for stress, inconvenience or financial loss to a complainant-client following a finding of professional misconduct?

Out of the fifteen respondents, six disagreed with the proposal. A number of those who did not answer no to the question also had concerns or suggested that any exercise of such a power should be subject to certain conditions.

A number of the respondents noted that in cases of IPS the power to award compensation to a client for stress, inconvenience, and financial loss exists and expressed the view that it seemed logical for the power to be extended to all forms of misconduct (where the client is the complainant) and not just for those of IPS.

Concern was expressed about:

Confusing the disciplinary process and the process for dealing with poor service – the Inns in particular, felt that the proposal was very contentious. They felt that IPS and professional misconduct were very different and required very different treatment and that the disciplinary process should remain essentially a disciplinary one, and not a compensatory one. The Professional Practice Committee (“PPC”) of the Bar Council pointed out that the disciplinary process is primarily a matter of professional regulation and not a vehicle for compensation. The PPC expressed the view that there was a fundamental distinction between professional misconduct and IPS and whilst there may be overlap in certain cases, when they do not overlap, they should not be treated as giving rise to identical considerations.

The view of the Complaints Redress working group:

Whilst recognising that the proposal had some attractions, the working group did see risk in confusing the IPS and professional misconduct
 processes.

The working group felt that in any event the definition of IPS contained in the Bar’s Code of Conduct was sufficiently wide to enable the Complaints Committee to consider (in every case where the client is the complainant), where they consider there to be a prima facie professional misconduct, whether there is also, on the same facts, prima facie, IPS.
 The working group also took into consideration the fact that the standard of proof required for misconduct was the criminal standard; whilst for IPS it was the lower civil standard.

Having given further careful consideration to the question, the working group did not consider that the public interest would be furthered to any significant extent in adopting the proposal.

4.
List of persons and organisations consulted

Technology & Construction Bar Association 

Revenue Bar Association

Property Bar Association

Planning & Environment Bar Association

Parliamentary Bar Mess

Northern Circuit Commercial Bar Association

Northern Chancery Bar Association

Which?

Chancery Bar Association & Commercial Bar

Intellectual Property Bar Association

Administrative Law Bar Association

Lincoln’s Inn

Gray’s Inn

Professional Practice Committee of the Bar Council

Middle Temple

Inner Temple

Bar European Group

Bar Mutual Indemnity Fund

Bristol & Cardiff Chancery Bar Association

Commercial Bar Association

National Consumer Council

Chancery Bar Association

Council of the Inns of Court

Legal Services Ombudsman

Complaints Commissioner of the BSB

Criminal Bar Association

Employment Law Bar Association

Family Law Bar Association

London Common Law & Commercial Bar Association

5.
List of respondents 

Chancery Bar Association

Lincoln’s Inn

Gray’s Inn

Professional Practice Committee of the Bar Council

Middle Temple

Inner Temple

Bar Mutual Indemnity Fund Ltd

Which?

National Consumer Council

Legal Services Ombudsman

Criminal Bar Association

Employment Law Bar Association

Family Law Bar Association

London Common Law & Commercial Bar Association

� The definition of IPS in the Bar’s Code of Conduct is as follows: “such conduct towards a lay client or performance of professional services for that client which falls significantly short of that which is to be reasonably expected of a barrister in all the circumstances.”.
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