Public Access Consultation Paper – review of rule 2(i) and rule 3(1)

Summary of Responses 
Introduction

1. This document sets out the responses to the Public Access Consultation Paper
. Barristers are usually instructed by solicitors to act on behalf of their clients; however the public access scheme allows a barrister to be instructed directly by a member of the public without the need for a solicitor. 

2. At present, the BSB’s public access rules do not allow a client who may be eligible for public funding to instruct a public access barrister. This is one of the rules the BSB proposed to change in the consultation paper. The consultation also suggested that barristers should have a duty to ensure that, before accepting public access instructions, the client is able to make an informed decision about whether to apply for legal aid or to proceed with public access representation. This proposed change to the public access rules followed on from a “mini” consultation paper, published in July 2011. The paper sought views on the possibility of relaxing rule 3(1) of the public access rules to enable a client to have the discretion to use a public access barrister even if they are eligible for public funding. 

3. In addition to reviewing rule 3(1), the consultation also proposed to relax rule 2, which currently prohibits barristers with less than 3 years’ practising experience from accepting public access instructions. The consultation paper proposed amendments to the model client care letters and proposed the following amendments to the public access rules: 

2. Before accepting any public access instructions from or on behalf of a lay client who has not also instructed a solicitor or other professional client, a barrister must :-

(i) Be properly qualified by having been issued with a full practising certificateby having undertaken and satisfactorily completed the appropriate training, and by registering with the Bar Council as a Public Access practitioner; and

(ii) Take such steps as are reasonably necessary to ascertain whether it would be in the best interests of the client or in the interests of justice for the lay client to instruct a solicitor or other professional client.
(iii) Ensure that the client is able to make an informed decision about whether to apply for legal aid or whether to proceed with public  access.
3. A barrister may not accept direct instructions from or on behalf of a lay clientin or in connection with any matter or proceedings in which, in all the circumstances, it would be in the interests of the client or in the interests of justice for the client to instruct a solicitor or professional client.
(1) 

6. A barrister who accepts public access instructions must forthwith notify his lay client in writing, and in clear and readily understandable terms, of:

 (b) the fact that in performing his work the barrister will be subject to the requirements of the Code of Conduct and, in particular, paragraphs 401(b), 603(a) 608;
4. The consultation period ran from 1 December 2011 to 9th March 2012 and 42 responses were received. A list of respondents is attached at Annex A. The breakdown of responses is as follows:

	Barristers
	18

	Bar Associations
	3

	Chambers
	5

	Clerks
	1

	Consumers
	3

	Committees
	5

	Organisations
	7

	Total
	42


5. The BSB also received a letter from the LSB during the consultation period. This letter is attached at Annex E1. In this letter, the LSB said that they would expect the analysis accompanying any application to them to include:

· Details of the BSB’s monitoring and assessment of the impact of the changes implemented following the 31 March 2010 rule change decision; 

· The outcomes that this part of the Code seeks to achieve. If rules are included then we would need to see evidence as to why the outcomes can only be achieved by following the specific rules; 

· A detailed, evidence-based risk assessment that identifies, amongst other things, the risks to different groups of consumers from the proposed changes and how those will be mitigated. This should be based on the categories of consumer identified in the Oxera report “A framework to monitor the legal services sector”; 

· An explanation of how the BSB’s approach to compliance and enforcement will change to take account of increased public access and how staff will be trained to carry out those changed compliance and enforcement functions. This must include a detailed explanation about how the BSB risk assesses barristers carrying out public access work and identifies those barristers that pose the greatest risk to consumers; 

·  Details of the BSB’s monitoring of the effectiveness of the current public access training courses (including the changes made following the 31 March 2010 rule approval) and an analysis of whether/how it needs to change if increased public access is allowed. In particular we will need to understand how a barrister’s competence is assessed on completion of the course; 

· An explanation of how the BSB has considered complaints data from the Legal Ombudsman and what influence that has had on the proposal. We note that the BSB has said, in response to the Lawyer Watch blog, that Legal Ombudsman data could not identify information about public access. We are particularly concerned to understand what this means in relation to the assurances that we were given by the BSB about its ability to monitor the impact of the 31 March 2010 rule change; and 

· An explanation of how the BSB has taken account of the recommendations in the Civil Justice Council report of November 2011 concerning access to justice for self-represented litigants, in particular its views (in Chapter 9) on the need to remove potential regulatory barriers. We would also need to understand what discussions the BSB has had with other bodies (such as HMCTS) about the potential increase in self-represented litigants (for example, someone who gets advice from a barrister on the merits of their case but cannot afford to be represented by them and so represents themselves in court). 

Background

6. The public access scheme was first established in 2004 and allows a barrister to be

instructed directly by a lay client without the need for a solicitor. In July 2011 the Bar Standards Board (“BSB”) published a “mini” consultation paper seeking views on the possibility of relaxing rule 3(1) of the Public Access Rules to enable a client to have the discretion to use a public access barrister even if they are eligible for public funding.

7. Having considered the responses to this mini-consultation, the Standards Committee and the Board provisionally decided that removing rule 3(1) was desirable and justified in the public interest. Barristers are not able to contract directly with the Legal Services Commission, however, it is possible that this position may change in the future so removing rule 3(1) will help to future proof the code. The Board also approved the recommendation that a new requirement should be introduced requiring barristers, before accepting public access instructions, to ensure that the client is able to make an informed decision about whether to apply for legal aid or whether to proceed with public access. 

8. In addition to reviewing rule 3(1), the BSB has carried out a further review of the public access rules, the public access guidance and the model client care letters. The BSB made a commitment to carry out a review of the public access rules when changes to the rules were approved by the LSB in March 2010. It is likely that the rules will require a more root and branch review as part of the BSB’s wider work in relation to the move from prescriptive rules to more outcomes focused regulation. As an interim measure, the Board approved the Standards Committee’s recommendation that it would be in the public interest to relax rule 2, which currently prohibits barristers with under 3 years’ practising experience from accepting public access instructions. The consultation paper proposed that this prohibition should be relaxed to enable barristers who have completed pupillage to undertake public access work. 
Summary of general responses 

9. Approximately 14 respondents provided general responses but did not respond to the individual questions outlined in the consultation paper. 
10. The majority of respondents agreed with the proposals to relax rule 3(1) to enable a client to have the discretion to use a public access barrister even if they are eligible for public funding. However, respondents were divided on the issue of whether the three year rule should be relaxed. 
11. One respondent commented that, whilst consideration of competition law is not specifically mentioned in the regulatory objectives, the OFT have been saying for the last ten years that restrictions on the possibility of barristers taking instructions directly are anti-competitive.

12. The LSB Consumer Panel broadly supported the proposals in the consultation paper, but pointed out that a key brake on public access is the prohibition on barristers conducting litigation. The panel suggested that the requirements in the rules would only have value if they were properly enforced and that the BSB should continue to monitor compliance of communications between barristers and clients. The Consumer Panel also asked for clarification that the BSB has the powers to limit, suspend or remove permission from a barrister to carry out public access work. The BSB can do this on an interim basis before a hearing or as a sanction following a finding of a disciplinary tribunal and it has been done in some cases.
13. The Consumer Panel took the view that a barrister’s training, including a compulsory public access course, should be sufficient to equip barristers with the skills needed to deal directly with clients once they have completed pupillage. The Panel said “Our assessment is that the three year rule unnecessarily limits consumer choice and thus needlessly fetters competition.”
14. Contact Law, an online provider of client-solicitor and client-barrister introductions suggested that as long as a consumer is informed of how much experience a barrister has, there needn’t be any restrictions such as the three year rule. Contact Law are contacted by numerous clients who are happy to instruct relatively inexperienced solicitors for simple pieces of legal work, knowing that the lower hourly rate will lead to a reduced cost. Conversely, Contact Law explains to clients that for more complex cases, it might be better to use an experienced solicitor with a higher hourly rate, because the client may get better advice and the task could be completed more quickly, meaning that the end cost is less than that charged by a junior solicitor on a lower hourly rate.

15. The Bar Pro Bono Unit considered that pro bono work cannot meet all of the current unmet need for legal assistance. They welcomed the proposals and thought that they would increase the potential for affordable public access work to meet some of the unmet need.

16. The Legal Ombudsman said that complaints about barristers fall into two main categories: failure to advise and failure to follow instructions. (Failure to advise often covers complaints concerning poor communication about customers options.) The proposed changes are likely to change the type and numbers of complaints that the Legal Ombudsman receives about barristers. In particular complaints about costs have the potential to increase as more consumers begin to deal directly with barristers. Costs are the single biggest issue people contact the Legal Ombudsman about if they have a problem with their lawyer (around 20-25% of people raise costs as an issue). In contrast to this, just 11.5% of cases LeO open for investigation about barristers include costs. 

17. LeO took the view that the proposed changes to the Public Access scheme were likely to see complaints about barristers who engage in this work more closely echo, in the future, the profile of complaints about other parts of the profession. The LeO appended to their response a guide for lawyers, and a guide for consumers, in relation to preventing costs complaints. The report and guide include real stories from complainants who had come to the Legal Ombudsman. The case studies indicate the importance of clear communication, clear cost information and to ensuring that consumers have access to the information they need to make the decision throughout a case or at any stage of a legal transaction. LeO were of the view that providing clear information to consumers is essential to the success of changes to the Public Access rules.
18. The Law Society opposed the removal of the three year rule on grounds of regulatory risk and the potential threat posed to the public interest. It said:

“Historically, the Bar has lacked the expertise and facilities to deal with solicitors’ work in terms of general administration, not least the collection and organisation of evidence and dealing with experts. It does not have high levels of supervision – indeed, barristers are in self-employed practice and there is nobody who can forbid them from taking on work. Dealing directly with clients requires a level of maturity and expertise which the majority of entrants to the profession cannot be expected to possess, and it is right that they should achieve a level of expertise and be subject to proper supervision before seeing clients on their own account. The current rule provides this, to the extent that a level of experience has to be attained, though it remains significantly less effective than the equivalent rule for solicitors. It is our view that this safeguard should be maintained for public interest reasons.”

Summary of responses to the questions asked in the consultation paper

Q1 Our provisional view is that the prohibition in rule 3(1) should be relaxed. However, we would be interested to receive views from anyone who did not have a chance to respond to the previous mini-consultation.  Do you agree that rule 3(1) should be deleted?

19. All of the barrister respondents agreed that the prohibition in rule 3(1) should be relaxed. Some respondents provided examples of cases that they considered were suitable for public access, but where rule 3(1) prevented them from accepted instructions:

 Example 1

I have recently been asked to advise and act on a proposed appeal against conviction for a man convicted of sexually abusing his own young son after a hotly contested trial on legal aid, at which I did not act, and where strong questions will now arise as to whether he received adequate representation from the young junior barrister who did act.

This man has a millionaire brother, who has now come forward and wishes to fund his appeal.

The case is perfect for Direct Access, because there is simply nothing for a solicitor sensibly to do.

I have had to import one nonetheless, at a complete waste of funds and risk of the legitimate criticisms of “Spanish practices” and “double-manning”, in order to satisfy this ridiculous rule and self-imposed fetter on the Bar.

Happily as I say this present funder is a millionaire. But what if he had not been, but wished to obtain an independent and experienced Silk`s advice and opinion nonetheless, in a matter where the trial junior is felt to have done an incompetent job?
Example 2

My client is a 66 year old married lady who has no resources other than the State retirement pension, and her husband is in a similar position.  She is obviously eligible for Legal Aid.

From the information which she has given me, she has a reasonably strong claim under the Inheritance Act for provision out of her late mother’s estate. She has come to me because of my expertise in this particular type of case. I think it probable that I could achieve a negotiated settlement without the need to issue any proceedings; thus there would be no role for a solicitor, at any rate initially, so it is far more cost-effective for her to instruct me directly. I have been unable to identify any solicitors in the area where she lives who will take on such a case on Legal Aid.  My inquiries of the SRA, CLAS and LSC in this respect have all proved fruitless. 
It cannot be in anyone’s interest for my client to be prevented from obtaining the advice and assistance that she needs by a rule which forces her to instruct another professional who can do nothing to advance her substantive claim.

It seems to me that in such circumstances the case for abolition of r.3(1) is unassailable.  The client’s ability to go out into the market place and get the best available advice must override all regulatory concerns.  Furthermore it is, if I may say so, nonsensical to force a client to apply for legal aid (thus increasing the burden on the taxpayer at a time when the budget is under such strain) if she is willing and able to meet the relatively low cost of instructing Counsel direct

20. A number of respondents considered that the regulatory risks identified were limited and in any event outweighed by the public interest in permitting the client to exercise choice in legal representation. It was suggested that a client who has weighed up whether to apply for legal aid or pay privately should not be prevented from instructing a barrister privately under public access.
Example 3

The prohibition on accepting work in relation to matters that would attract legal aid is unfairly fettering the service to clients. A recent example is as follows. A client pleaded guilty in the Magistrates Court in relation to a benefits fraud. The case was committed to the Crown Court for sentence. The client’s legal aid contribution was set at £900 per month. She could not afford to meet the payment.  Her solicitor advised her to go to counsel direct who would be cheaper than instructing his firm who would then instruct counsel. The mitigation was straightforward and counsel would have been able to deal with the case for £400 or so.  If direct access was not available the client would have been asked to pay nearer £1,000 for the services of solicitors and counsel.  The defendant was therefore eligible for legal aid but the cost was beyond her ability to pay.   

The prohibition also extends to defendants who have the benefit of an insurance policy or family support to fund their representation.  The prohibition prevents the client instructing counsel directly, as despite funding their case via an insurance policy or third parties, simply because the client would be eligible for legal aid. Why should the client’s theoretical eligibility for funding affect the client’s choice of representation?

21. The Bar Council Equality and Diversity Committee thought that there were a number of positive implications that follow on from providing the consumer with greater choice.  They suggested that amending the rule will result in equality with solicitors, and enable greater value for money.  The Committee were of the view that the recent and impending changes with respect to legal aid will create a drastic shortage of quality legal aid provision.  For example, in immigration and asylum law, with the disappearance of Refugee Migrant Justice in 2010, and the Immigration Advisory Service in 2011, thousands of clients have been left without representation.   This has, in turn, led to a shortage of quality legal aid solicitors, and therefore having to turn away potential clients due to the current rule, did not necessarily result in the lay client being able to access a legal aid solicitor.  The Committee suggested that the training course will need to cover issues with respect to vulnerable clients.
22. The Young Barristers’ Committee (“YBC”) were of the view that the current rule militates against the regulatory objectives.  In particular, and as explained in the Consultation Paper:

a. It reduces access to justice because a consumer of legal services who is eligible for public funding cannot instruct a barrister directly;

b. It thereby deprives the consumer of choice and the privilege of being autonomous when exercising that choice, which is inconsistent with the regulatory objective of protecting and promoting the interests of consumers; and

c. It is detrimental to the promotion of competition in the market for legal services.
23. The Law Society suggested that advice about the provision of legal aid should be incorporated into client care training for barristers.

Q2 Do you agree with the proposed amendments to rules 2 and 3?

24. All of the barrister respondents, except for one agreed with the proposed amendments to the rules. However, a number of Bar Associations and Committees considered that the proposed duty on the barrister to ensure that the client is able to make an informed decision about whether to apply for legal aid or whether to proceed with public access is too onerous. It was suggested that the rule imports a duty on the barrister to provide all of the relevant information and carry out a means assessment and/or a comparison between legal aid eligibility and the cost of representation under public access. A barrister would not be able to assess the likely level of financial contribution that would be required to be paid to the Legal Services Commission by a client. It was suggested that this was beyond the area of competence to be expected of a barrister and should not be imposed.
25. The FLBA and the Access to the Bar Committee considered that the wording of rule 2(ii) is sufficient to protect the prospective client. If additional wording is deemed necessary the FLBA suggested that the words "Take reasonable steps to" are inserted at the beginning of draft rule 2(iii), to remove what would otherwise read as an absolute duty that may not capable of performance by barristers without additional support / training.  The Access to the Bar Committee were also concerned that the proposed rule change would impose a greater burden and a higher tests than that imposed by solicitors and suggested 2(iii) should be reworded to read:

26. “Take reasonable steps to ensure that the client is able to make an informed decision about whether to apply for legal aid or whether to proceed with public access.” 

The YBS suggested that rule 2(ii) should either be removed or rephrased to read:

““Inform the client that he or she may have a choice whether to apply for legal aid or whether to proceed with public access.”

27. The YBS suggested that the advantages of this rule are that:

· It will usually be clear whether the rule has been complied with.

· Compliance will usually take place at a first meeting or via information set out in the client care letter.

· There is no need for the barrister to undertake any type of financial analysis for which the relevant information may be missing.

· It serves to remind the lay client that his role as a litigant who instructs a barrister under the public access scheme is important because it is the lay client who remains responsible for the day-to-day running of the case.

28. A set of chambers suggested that the words “ensure” in rule (2) should be replaced with “confirm that the client has made an informed decision.” They considered that it is not the capability of the client to make the decision that is important (because if they were not capable they would not be suitable for direct access) the issue is whether or not the client has made an informed decision. I.e. the client knows about the other potential options or how to explore these options but has decided not to do so or has done so and rejected them.
29. The set of chambers was also concerned that rule 3 as amended was too prescriptive. It said: “It is often the case that clients do not have the funds to pay for a cradle to grave service. Clients may well seek to use direct access to access advice and assistance on an ad hoc basis. Litigants in person may well need help with pleadings and interpreting the law etc. It is our view that the rule should be amended to allow for limited instructions to advise on specific points of law or procedure in cases that viewed as a whole would not be suitable for direct access. As such we suggest an exception to the rule that would allow for limited advice or assistance in matters or proceedings that as a whole would not be suitable.” 

30. The Bar Pro Bono Unit also thought that the wording of rule 3 could be improved and said: “ The Unit’s experience is that valuable assistance can be given in some cases if the assistance is directed to one or more pieces of work in the case, even if it cannot be given to the whole case. The same should be true for Public Access work, and paragraph 93 of the Consultation Paper appears to take the view that it is. If it is, then the language of the change to rule 3 may be capable of being improved. The proposed drafting would arguably prohibit any piece of Public Access work at all if it would be in the interests of the client to instruct a solicitor in respect of the “matter or proceedings” (ie the whole case, or any part of it including a different part). Would it not be better to allow a piece of work to be undertaken on a Public Access basis unless it was in the interests of the client to instruct a solicitor in relation to that particular piece of work?”    
31. Garden Court Chambers opposed the relaxation of the rules to permit a barrister to accept public instructions from a client eligible for public funding. They said:

From April 2013, legal aid in civil cases will only be available to the poorest of those on low incomes and in respect of only a limited number of contentious matters. Anyone who falls within that very limited class should obtain his or her entitlement to the remaining free or low cost help available and not ever need to pay barristers privately for it. The very fact that public access might be available as an alternative to public funding might encourage potential clients to put their extremely limited resources to paying lawyers rather than claim their entitlement.

We strongly dispute that publicly funded solicitors are not of “the best quality” and that potential clients should be encouraged to believe that to be the case.  The public funding system requires accreditation and frequent supervision. It has quality checks built into it. It is correct that sometimes low-quality legal advice and representation may occur, but this is also the case with solicitors who do not accept publicly funded clients. Encouraging clients to pay privately rather than access public funding simply perpetuates the myth that publicly funded legal services are necessarily of a lesser quality.

Most of the concerns expressed in the paper arise from shortcomings in the present legal aid system: e.g. that it is sometimes hard to find a legal aid lawyer, delays in granting public funding etc. The answer is to work to force improvements to that system, not to encourage or enable those people whom the system fails to pay out of their own pockets for a service that should be provided at high quality but free or at low cost.

There is a danger of cherry picking. Legal aid providers are under enormous pressure and their numbers are diminishing. They can only survive if they have a certain proportion of successful cases from which they recover inter partes fees, charged at market rates rather than at publicly funded rates. If public access is available, there is a risk that public access barristers will take up those cases that are most likely to be successful, leaving legal aid providers only to conduct cases that have lower prospects of success. If that were to happen, more and more legal aid providers would be driven out of the market. There is already a very serious shortage of legal aid providers and the shortage seems likely to increase as a result of the LASPO Bill changes to public funding. We do not believe that the Bar should be assisting the decline in numbers of solicitors willing to undertake publicly funded work.

We are aware of the recent history of CFA litigation which has included CFAs being found to be invalid because the client was not properly advised about his or her possible entitlement to public funding. For that reason, we have little confidence that any regulatory measures would ensure that clients are always advised to obtain advice on whether they might be entitled to public funding before a barrister accepts the case on public access. This is particularly important because public funding gives a party considerable protection against an adverse costs order in civil matters. Public access arrangements offer no such protection 

The consultation does not seem to address the various different methods of delivering publicly funded services: legal help for advice work, emergency certificates which can be granted by providers using devolved powers (so as to avoid delay in granting the certificate) etc. 

We do not believe that any client whose resources are so limited that he or she is financially eligible for public funding can ever be said to exercise a real choice in opting to pay a barrister privately rather than claim his or her entitlement. Why should someone try to husband his or her low resources, or borrow money from friends, relatives (or even commercial loan companies) to pay a lawyer when he or she can get free or low cost advice? Surely that would only happen if a client, wrongly, believes that there is an advantage to instructing counsel privately over public funding. It would be wrong –and undermining of the public funding systems – to encourage that belief. 

In addition, if a client is potentially entitled to public funding, it follows that he or she cannot afford legal fees (even low-cost one-off counsel’s fees through public access). We are concerned that the possibility of paying counsel through public access would encourage someone on a very low income to borrow well beyond his or her means. Chambers are already aware of financial difficulties incurred by immigrant families who borrow to pay for private legal assistance. Such debts incur exorbitant interest rates for the family. 

We note that several of the examples cited in support of the change of Rule suggest that the contributions required under public funding for clients on low incomes would be in excess of counsel’s fees under public access. We consider that these are very unusual examples and that normally contributions will be less than the amount charged under public access. In addition, contributions are capped during the period of the litigation, whereas a client instructing counsel under public access may find that the amount of work required from counsel (and paid for by public access) is significantly greater than first envisaged.
32. The Law Society were opposed to the amendments to rule 2 for the following reasons:

“Rule 2 mirrors the existing rule that a barrister may not practise as a sole practitioner unless he or she has been in practice for more than three years following pupillage. We understand this rule to exist because (a) new entrants to the profession are unlikely to have the skills to deal with the proper administration of practice, and (b) they will also need access to advice of senior colleagues when dealing with other problems. In respect of public access, we believe that there is a third reason, which is that there will be an instructing solicitor who is able to ensure that the client’s interests are preserved and who can take away instructions if the barrister is not suitable. 

In respect of solicitors, the equivalent rule has the following additional advantages: the supervising solicitor is him or herself responsible for the quality of the junior solicitor’s work; is in a position to judge whether the solicitor has the appropriate experience to undertake the work; and can step in if the matter becomes complex. There are no such facilities in barristers’ chambers. There is no power for a Head of Chambers or a clerk to prevent a barrister taking work (though we suspect that a barrister who failed to follow their guidance might not last long in those chambers) but, more importantly, there is no quality assurance of the work, and no mechanism for dealing with a barrister who is out of his or her depth on a particular instruction or for taking the work away and ensuring that it is dealt with by a more qualified person. 

It is important to remember that all professionals in their early years of practise are likely to make mistakes and they may not always realise when they have done so. The absence of any supervision poses clear risks to the public. 

While rule 603 of the Code provides some level of protection by providing that a barrister must not accept instructions if they lack sufficient experience or competence to handle a matter, we have real concerns that a newly qualified barrister may not be able to identify at an early stage whether or not the matter is within his or her competence and, subsequently, there is no mechanism for assessing the quality of the work.”

Q3 Are any further safeguards (in addition to the amendments to the model client care letter and the guidance) required to protect the public?

33. The majority of barrister respondents took the view that the current safeguards, including the amendments, adequately protect the public. The safeguards are also complemented by rule 303(a) of the code of conduct which requires a barrister to act in the client’s best interests without regard to his own interests.
34. The FLBA suggested that barristers would benefit from assistance in helping clients to achieve the “informed” choice as to whether or not to seek public funding. This could take the form of standardised information relating to public funding and public access that clients could be sent to consider in advance of their first meeting with counsel. The Access to the Bar Committee suggested that a standardised and BSB drafted list of possible pro’s and con’s of public funding could be provided to clients.
35. The YBC suggested that the model client care letter is the appropriate place for the respective advantages and disadvantages of representation of applying for legal aid or instructing a barrister under the direct access scheme to be spelt out.  The YBC considered that the written confirmation from the client that the position is understood would seem to obviate the need for the proposed rule 2(iii).

36. Middle Temple suggested that the BSB should devise a standard form of leaflet which any barrister who accepts DPA from someone who might be eligible for public funding, can provide to the client. This should be clear and self-explanatory and written in a way so that the client who might be eligible for public funding can understand it. They also thought that the client care letter should clearly set out that someone who might be publicly funded but who uses DPA will have to pay privately where he might not have to otherwise, will not have the benefit of using a solicitor who holds himself out as practising in that area and might have a greater liability for adverse costs. 
Q4 
Do you agree that there are adequate public protection safeguards in the existing Code and training requirements? 

37. The majority of barrister respondents agreed that there are adequate public protection safeguards in the existing code and training requirements but a couple of respondents expressed concerns as to the extent to which the training that is provided sufficiently tackles the problems that can arise.
38. The YBC felt that the consumer is already amply protected by the Code and in particular by rule 603.  In their response, the YBC referred to the results of an informal survey of practitioners and chambers it carried out in November and December 2011. Thirty-one responses were received, comprising 8 from family practitioners, 10 from criminal practitioners and 13 from civil practitioners.  Whilst the YBS acknowledge that the questionnaire was not scientific in its approach, it does provide a useful sample of views and evidence.  In relation to rule 603, 75% of the family practitioners who responded, 40% of the criminal practitioners and 77% of the civil practitioners had declined instructions for a case because they felt it fell outside their competence.

39. The YBC referred to rules 603, 302and rule 4 of the Public Access Rules as adequate safeguards in the existing code.

40. The Law Society did not agreed that the safeguards outlined were sufficient to ensure that barristers will be able to identify cases which are outside their experience or to guarantee the quality of the work done and thought that additional modules should be added to the training course.

Q5
What further measures could be taken to protect the public? 

41. The majority of barrister respondents and Bar Associations were of the view that the proposed Public Access Rules and the relevant sections of the code are robust and provide a very high degree of protection to the public.

42. The Law Society suggested that a Qualified Person should be responsible for allocating work to the barrister, for monitoring the quality of the work and taking responsibility for it when it is completed.

Q6
Do you agree that the public access guidance for barristers and clerks should be amended to make it clear that rule 603(a)is not restricted to legal and procedural knowledge only, but also includes the ability to competently manage clients (particularly vulnerable clients who may have mental health or language difficulties)?  See Annexes 4 and 5.

43. The majority of barrister respondents agreed that the guidance should be amended. However, the Criminal Bar Association considered this to be an unnecessary addition and took the view that rules 603-610 in the code of conduct are extensive in their breadth and cover this position.
44. The Personal Injuries Bar Association commented that the reality of the current low level work at the Personal Injury Bar is that such work is usually conducted by solicitors or legal executives of little experience themselves who are often unlikely to have met the client. Such ability is therefore likely to exist at the moment and be largely unaffected by the possibility that a solicitor will not be involved.
45. The YBC agreed that highlighting the need to have special regard for caution when managing vulnerable clients seems sensible.

46. The Access to the Bar Committee did not agree that this amendment was necessary. They said:

“Paragraph 52 of the guidance deals with the type of work that is suitable for public access. Paragraph 44 provides further guidance on deciding whether or not to accept public access work and the continuing duty to assess whether the case would be better served by the instruction of a solicitor. It also deals specifically with the capacity of the lay client.

Rules 603 to 610 provide a comprehensive code for all barristers in respect of the acceptance of instructions, continuing representation and/or withdrawal from a case.

Rule 603(h) makes specific provision for public access cases and is broadly framed to cover the consideration of any limitations a client may have in terms of language, mental health or other vulnerability. The proposed introduction of the comment in paragraph 52(2) of the guidance about rule 603(a) adds nothing, and would involve a rather awkward mixing of two different issues in one sub‐paragraph (the clientʹs ability/capacity and the barristerʹs competence).”
47. The Inner Temple Bar Liaison Committee considered that the training in relation to public access work must include emphasis on the need (both initially and at regular intervals thereafter) for an assessment of the particular needs of the potential client in order to assess: 
(a) whether the barrister is properly able to conduct the work directly; and
(b)  whether the lay client is capable of both understanding the implications of being represented directly and also of carrying out the obligations incumbent on them where a barrister is directly instructed (such as conducting correspondence themselves albeit with assistance and advice, and the heavy obligation of filing documents, bundles etc  on time in accordance with the Rules and court orders).  
48. The Committee considered that this issue should be taught to any student on the course within the general ethics and professional conduct training on the BPTC (in addition to it forming part of the training on the public access course). The Committee also considered that barristers’ clerks (and barristers’ chambers more generally) have an important role to play in acting as a “filter” to barristers to ensure that clients’ needs are matched to the barrister and suggested that more guidance should be provided to clerks and chambers.   The Committee suggested that, without proper guidance, it remains a concern that some junior barristers may feel encouraged (either by their clerks or by the financial imperatives) to accept direct access instructions in matters for which they do not feel sufficiently confident or alternatively, may accept instructions in circumstances where they are insufficiently experienced to foresee difficulties which might subsequently arise.  It is for this reason that training and guidance ought to be provided not just to the junior barrister but also to their clerks (beyond that contained in the model guidance note to clerks).  

Q7
Do you agree that there are adequate supervision requirements already in the Code?

49. The majority of respondents agreed that there are already adequate supervision requirements in the code. The support provided from working within a set of chambers and the requirements for practitioners of under 3 years experience to make their principal place of practice an organisation such as chambers where a qualified person is available to offer guidance should provide adequate support, guidance and supervision.

50. The YBC suggested that formalising supervision would be unwieldy, cumbersome and unlikely, in practice, to provide a better safeguard to the public.

51. The Law Society said:

“The Society believes that removing the three year rule - and to do so without providing supervision requirements - is an abdication of regulatory responsibility and places the public at risk. 

First, we do not accept that clerks are in a position to assess whether or not a piece of work is suitable for a barrister: generally they are not legally qualified and will certainly not be able to assess the likely complexity of any piece of work. Secondly, in our members’ experience, they tend to take a very optimistic view of the talents of their junior members – after all, it is their role to sell those talents. 

Secondly, the fact that there is no monitoring or supervision of the conduct of the work and no ability to rescue a piece of work is astonishing. At the moment, this role is taken by the instructing solicitor. We accept that, after three years, such supervision may not be necessary, but for the first three years it will be essential in the majority of cases. Close supervision in allocating and checking work is essential to ensure that barristers are working to an agreed standard. To enable supervisors to fulfil their role effectively, the BSB would need to ensure that they are provided with the necessary resources, and if necessary, supervision training.”
Q8
What further supervision requirements could be adopted? 

52. The Personal Injuries Bar Association were of the view that if formal supervision was required by an identified supervisor, such supervision would be likely to require an additional fee and may require an increased insurance premium for the supervisor. The cost advantage of direct access would then be lost or substantially diminished.
53. Inner Temple Bar Liaison Committee suggested that there should be an amendment to the rules which would ensure that a barrister who has been practising in their own right with rights of audience for less than 3 years should not be entitled to undertake public access work unless they have access to a “qualified person” with at least one barrister (meeting the requirements of Rule 203.3) who has undertaken public access work for over 3 years. The Committee also suggested that the guidance issued to both barristers and clerks in respect of public access work should recommend those barristers offered public access instructions within the above period should seek the advice of a more senior barrister with experience in undertaking public access work before accepting those instructions.

Q9
Do you agree that there is nothing in the complaints data that raises concerns about relaxing the rule?  
54. The majority of respondents agreed that there was nothing in the complaints data that raises concerns about relaxing the rule. Respondents generally agreed that the number of complaints made is very low and that there is no correlation between the incidence of complaints and the seniority of the barrister. However it was generally acknowledged that the complaints data is limited due to the limited ambit of the scheme and was not a reliable statistical basis to make inferences on. The YBC acknowledged that years of Call do not necessarily reflect the number of years of post pupillage practice but noted that the most junior barrister complained about was 7 years call. 
55. The Law Society said:

The Society believes that it is difficult to make any value judgments based on the complaints data provided because, historically, very little public access work has been carried out, yielding scant information upon which to make an assessment. 

There are two further problems with using this data. First, the data simply does not look at the performance of barristers of less than three years’ experience because, obviously, none is available. Secondly, complaints are not an adequate proxy to judge whether performance is appropriate or not: the majority of dissatisfied consumers do not complain and, in many cases, the question of whether the work has been adequately done or not may not arise, if at all, for some years.
Q10
Do you agree that it would be in the public interest to allow barristers with less than three years experience to act via public access in criminal cases?

56. There were mixed responses to this question. A number of respondents suggested that there are many cases that are ideally suited for such barristers to undertake on a public access basis. It was suggested that the requirement for a solicitor to be involved in many cases merely adds to costs and a duplication of work.

57. The YBC were of the view that most public access work is confined to the magistrate’s courts and it is this tribunal with which junior barristers are most familiar. They said:
A pupil’s first day in the magistrates’ court is likely to involve a first appearance where they are the first lawyer the client has seen in relation to the case.  Instructions will be taken by the barrister, advice given as to plea and if a guilty plea ensues sentence may take place immediately.  In such a case there will have been no involvement or supervision by a solicitor whatsoever

Of course it is not proposed that pupils be permitted to undertake Public Access work but this scenario demonstrates that from the moment they get to their feet the most junior criminal barristers are operating in a way entirely consistent with Public Access work.  By the time pupillage is satisfactorily completed a junior criminal barrister will have undertaken scores of cases in the magistrates’ court.  It is true that some junior criminal barristers will have seen very close involvement from a solicitor, for instance with a detailed proof and instructions available for the first court appearance.  But the reality for most is that barristers fend for themselves from day one, frequently attending court and meeting clients without their instructing solicitors being present.

58. The YBC questionnaire indicated that 7 out of the 10 practitioners who responded had been instructed by a solicitor but had ended up working with a complex case or a demanding client without that solicitor’s presence or assistance.
59. Middle Temple thought that if the rule was relaxed, it should only be relaxed for summary offences of the simplest kind.
60. The Criminal Bar Association made the following comments in their answer to this question:

“Newly qualified criminal practitioners practice extensively in the magistrates’ courts from their second six months of pupillage. They quickly become used to conducting cases without a professional client being present, working directly with the lay client at court with little input from a solicitor. 

A typical area of work well-suited to public access instructions is Road Traffic. Many junior criminal barristers quickly develop expertise in this area and the junior bar is well qualified to deal with this work on a public access basis. 

Permitting barristers with less than three years experience to take public access work in straightforward cases is clearly in the public interest. Such barristers can offer a high quality, good value service and would increase the choice available to clients. We emphasise that we envisage newly qualified barristers taking straightforward cases which are consistent with their experience. The client is protected under rule 603 of the Code by the duty of the barrister only to take cases they can competently act in. 

It is in the public interest to promote a strong, diverse junior criminal bar. The reduction in fees in criminal work and the growth in numbers of solicitor advocates has made it far tougher than previously to pursue a career in criminal work as a newly qualified barrister. The extension of public access scope to include newly qualified barristers would help them to develop in a difficult environment.” 

Q11 Do you agree that it is in the public interest for barristers with less than three years experience to accept public access instructions in cases similar to those described above?

61. The majority of barrister respondents agreed. The FLBA made the following comments which were also reflected in the Access to the Bar Committee’s response:
“We consider that it is entirely in the public interest for barristers with less than three years' experience to accept public access instruction in family cases generally. We cannot seen any merit in the suggestion that the scope of public access work taken on by family barristers should be subject to restrictions and would hope that was not what was intended by the addition of the words "in cases similar to those described above". In the event that the BSB considers that there should be some restriction on the sort of work undertaken by family barristers with less than three years experience we would like to be consulted further on the terms of any suggested restrictions.”
62. The YBC were of the view that the majority of family practitioners already meet clients and attend court in their early years of practice without their instructing solicitor being present. In response to the YBC questionnaire, 6 out of 7 of the family practitioners who responded had worked on a complex case or with a demanding client without their instructing solicitor being present.

63. Middle Temple suggested that some of the examples provided in the consultation paper were actually rather serious and difficult matters but took the view that there was no simple way to identify what type of family case was not complicated and what was.

Q12 Do you agree that barristers with less than three years’ practising experience should be able to conduct straightforward civil matters (particularly fast track trials and basic advice)?  

64. The majority of barrister respondents agreed that barristers with less than three years’ practising experience should be able able to conduct straightforward civil matters. The ABC also agreed and suggested that any attempt to define the cases that are suitable would be unworkable.
65. In their response, the YBC said that young barristers, especially pupils and those under three years’ Call, are regularly instructed to attend court (and even advise in conference) without their instructing solicitor being present.  The YBC’s questionnaire results indicate that 70% of the 13 civil respondents had worked on a complex case or dealt with a demanding client in the absence of their instructing solicitor.

66. Middle Temple noted that fast-track cases can be worth up to £25,000 and with costs, the same again. They said “This means a case worth £50,000 could, on this basis, be dealt with by someone just out of pupillage who is instructed by an inexperienced client who is price conscious and without a solicitor. Such a practitioner might not be alive to the numerous points, especially in relation to costs, which just a year or two of knocking around the County Court can teach. If DPA was to be permitted in civil cases, which of course we oppose, then we consider that baby barristers should be restricted to small claims track cases which are not costs bearing and where the damages does not exceed £5,000.”

Q13 Do you agree with the analysis of the regulatory objectives? 

67. The majority of respondents agreed with the analysis of the regulatory objectives and thought that the proposed amendments would increase client choice, promote competition, improve access to justice and enhance the diversity of the legal profession.
68. Inner Temple Bar Liaison Committee made an observation in relation to paragraph 113 of the paper.  Whilst they agreed that young barristers can be relied upon to adhere to their professional principles and obligations to the best of their abilities, the Committee noted that the particular pressures on young barristers, combined with their lack of experience, does raise an increased risk of them accepting instructions without appreciating some of the potential issues and difficulties which might arise in the case.  
69. The Law Society disagreed with the analysis of the regulatory objectives and said:
“We would argue that the BSB’s justifications for amendments to rule 2 do not in fact serve to further the regulatory objectives as proposed. We would make the following observations: 

Protecting and promoting the public interest 

While we understand the BSB’s hypothesis that removal of the three year rule furthers this objective by expanding consumer choice, creating greater competition among the public access Bar and increasing the supply of high quality and competitively priced advocacy services, we believe that the risks to the public interest outlined above outweigh the potential benefits. 

Promoting competition in the provision of services 

While the proposals may well enhance competition, we believe that this will be at the expense of the interests of consumers who are not in a strong position to understand that they may well not be receiving good advice or service, and that they may be instructing an unsupervised (and inexperienced) barrister. 

Encouraging an independent, strong, diverse and effective legal profession 

The Society believes that a strong, self-employed Bar provides a number of useful services to the administration of justice and to solicitors. However, these proposals appear to be geared towards protecting the Bar at the expense of the public. While the size of the Bar may well decline as a result of Government spending cuts, reducing the level of public protection in order for barristers to obtain work is not an appropriate response to this. The profession will not be strengthened by subjecting members of the public to inexperienced and unsupervised barristers.

Q14 Are there any additional points which are likely to enhance or adversely affect the regulatory objectives? 

70. One respondent considered that the current prohibition in the code in relation to conducting litigation limited the freedom of barristers to accept instructions directly from clients. However, the recently issued consultation paper on the new Handbook proposed to relax this prohibition.

Q15 Do you agreed that the three years practising experience requirement should be removed?

71. Respondents were divided as to whether the three year practising experience requirement should be removed. Examples of the reasons why respondents considered the three year rule should be relaxed were as follows:

· Solicitors are able to take instructions from the moment they walk into a law firm without any experience. Paralegals are able to take instructions without even having a law degree/LPC or BVC. There does not appear to be a good reason why a barrister who has undertaken both expensive and onerous training (degree, BVC, pupillage) is deemed not able to take instructions from lay clients. 

· barristers of less than 3 years standing have rights of audience to hear in any court in the land and take any case they feel competent to deal with. They are regularly instructed to deal with serious matters in the Crown Court where people’s liberty is at stake. Family practitioners are involved in cases which could lead to the deprivation of children and separation of families. Civil practitioners can deal with life changing accidents and cases of huge commercial significance. Barristers under 3 years standing deal with these issues daily and it is not necessarily the presence of a solicitor which enables them to competently do so save for the initial instruction. 

· Most cases junior barristers are involved in do not involve a professional client being at court in any event. Barristers are perfectly at ease in dealing with clients without the presence of any solicitor because they do it most of the time. It is not cost effective for such firms to send solicitors to court which is why Counsel is expected to take instructions themselves from the lay client.

· Public access is likely to, comparatively speaking, benefit junior barrister more. More seasoned barristers are likely to be involved in cases where solicitors must be instructed because of the complexity/level of the case. 

· It is routinely the case that barristers of early call have to draft letters sent by solicitors and/or generally do or direct most of the work on a case. Take the example of issuing a claim. The barrister under three years drafts the claim and is responsible for the defects if any in that drafting; they advise the client on the merits and practicalities. The solicitor then fills out the form, attaches the Particulars and files it with the court. Perhaps the barrister had a conference with the client beforehand. At no stage has the solicitor done anything more difficult than the barrister has or anything that requires more experience.
· Very often where a client has little money the current arrangements means that the solicitor takes a fee for doing very little work and there is therefore a reduced fee available for the barrister, who then does most of the work anyway. This is particularly crippling in non-court cases affecting local interest groups- i.e inquiries where there is no ability to award costs. It results in the consumer getting less of the barrister's time and as a result the level of service that can be offered is reduced.

· The current requirement for a barrister of less than three years’ Call to be supervised by a Qualified Person is adequate protection for the public.

· The Chairman of the Bar said “Access to justice is furthered by the removal of this rule, especially in light of the proposed legal aid cuts. It is anticipated that clients will be seeking affordable legal services to avoid becoming unrepresented litigants in person. The highly skilled and qualified junior Bar can offer this service without compromising quality.”
72. A number of respondents disagreed with the proposed change to rule 2 because they did not think that it is appropriate that junior members of chambers take on direct access work before they have had significant experience of dealing with clients. The SRA does not permit solicitors to enter independent practice as a sole practitioner until they have three years of post qualification practice. The BSB do not permit barristers less than three years call to set up their own chambers.  A number of respondents suggested that the three year rule in both professions is sensible as it takes considerable time and experience before a practitioner is capable of coping without support and supervision. 
73. Middle Temple opposed the proposition to permit barristers of fewer than three years experience to accept clients on a direct access basis but suggested that waivers should be available for example if the person was previously  a solicitor who held a practising certificate for at least three years. 
74. College Chambers were of the view that the judgments which have to be exercised about vulnerable members of the public who are trying to run their own cases with the assistance of direct access input are difficult ones and should not be left in the hands of inexperienced practitioners.  In their experience, a good deal of peer supervision has been required even amongst senior colleagues in dealing with these issues.  They said “We think that it would be dangerously unsafe to allow these sort of cases to be dealt with by very junior lawyers and we would not want inexperienced members in these chambers to be accepting this work, even with the supervision that we customarily give to our starters.  It is risky for them and it is risky for the clients.”

75. One set of Chambers agreed that a relaxation of the three year rule would expand the range of work potentially available to younger members of chambers. However, several members of chambers with experience of undertaking public access work felt that, whilst there are many items of public access work which could perfectly properly be undertaken by barristers of under 3 years call, there are also many that cannot and cannot, and that it may not always be easy in advance to spot those which will prove challenging.   
76. A number of respondents suggested that a key issue for the BSB to consider is whether it is possible to identify in advance instructions that are suitable for public access and instructions which are not. The question is to identify how suitable work can be permitted to under 3 year barristers, without also leading to unsuitable work being undertaken, with the concomitant public and client detriment. Clients are usually screened by clerks who are employed to attract work and in many instances problems in a case will not be apparent on the surface to those who are not legally qualified. Two examples were given of civil cases where challenges for a young barrister may crop up unexpectedly:

1) A barrister is instructed to undertake work handling a claim for (20,000 in the County Court.  The barrister drafts a pleading in accordance with his instructions, and advises about evidence.   In a telephone conversation on the day before the hearing the client mentions that when drafting his disclosure list he deliberately did not look in a certain file in case it contained awkward documents.

2) A barrister is instructed to advise a small company in relation to a low value dispute.  The instructions come from the managing director.  Following the initial instructions more material is supplied.  The material reveals that the managing director is conducting company affairs for his own interests in a respect which is adverse to the interests of the company. 

77. The same barrister respondent suggested that the BSB should consider only relaxing the 3 year rule for the following situations:

· For criminal work in a Magistrates Court (and possibly also for some types of family work)

· Where a barrister who has been in practice at the Bar for 6 of the last 8 years is also instructed by the same client on the same case.

· Where a barrister who has been in practice at the Bar for 6 of the last 8 years has approved the instructions as suitable for the young barrister, and where a barrister of such seniority is reasonably available to give guidance to the young barrister throughout the performance of the work.

78. 4 Pump Court suggested that to avoid the risk of a young barrister being out of his or her depth to the detriment of justice and/or the client, the relaxation should only apply in the following situations:
a) For generic types of work, capable of definition, where there is no policy reason for a restriction on barristers under 3-years call, for example Magistrates Court work.  However, generic types of permissible civil work may be harder to define. 

b) Where a barrister who has been in practice at the Bar for 6 of the last 8 years is also instructed by the same client on the same case.

c) Where a barrister who has been in practice at the Bar for 6 of the last 8 years has approved the instructions in question as suitable for the young barrister, and where a barrister of such seniority is reasonably available to give guidance to the young barrister throughout the performance of the work.

79. One set of chambers thought it was important for the BSB to bear in mind that direct access work is not always distributed via the clerk’s room. A number of barristers advertising as direct access barrister do not have a clerk at all. In the future these practitioners might recruit others to share expenses and replace clerks with paralegals.  It was suggested that if the rule was amended to allow those below three years call to carry out public access work, regular random file reviews by a senior barrister paid to do so would be essential.

Q16 Should second six pupils be permitted to accept public access instructions?

80. The majority of respondents were of the view that second six pupils should not be permitted to accept public access instructions because they will not have sufficient experience to meet the requirements of public access work whilst still in training. The YBC felt that Pupils work at a peculiarly vulnerable moment in their professional practice and isolating them from Public Access work would not merely confer greater protection on the public but on pupils themselves. Respondents generally agreed that a full practising certificate and approved public access training should be the pre-condition for taking public access work. However it was suggested that there should be scope to allow for exceptions to this rule where, for example, a pupil has previous legal experience or other experience which would enable them to take on such work. The ABS also suggested that the BSB should allow individual pupils to apply for a waiver if they consider that their prior experience and qualifications render them suitable.

81. Inner Temple Bar Liaison Committee agreed in principle that suitably qualified pupils may be more than able to undertake certain types of public access work, and there are circumstances where a working pupil may be as, if not more, qualified than a junior tenant (especially in an age where it is common for pupils to have worked for a solicitors firm prior to starting pupillage).  However, the Commitee considered that specific caution is required before permitting second six pupils to accept public access work.  This is not simply because of the general limitation on their experience, but also because the nature of the tenancy decision process is likely to mean that second six pupils may feel particularly keen (or even pressured) to accept instructions despite personal misgivings as to the propriety of doing so. The Committee considered that the following may assist in offering a higher degree of protection both to the pupil barrister and to the client in relation to public access work:

(i) In addition to the need for an available and suitably qualified supervisor in chambers (see above), it should be a requirement for any pupil barrister wishing to undertake public access instructions that they have spent at least part of their pupillage under the supervision of a barrister undertaking public access work (i.e. it should be added to the pupillage checklist); and 

(ii) Prior to accepting public access instructions, any pupil barrister must obtain a signed confirmation from their pupil supervisor that the particular public access instructions are suitable for the particular pupil to accept.
82. One barrister respondent suggested that second six pupils should be permitted to accept public access instructions because a second six pupil will be subject to a much higher level of supervision than a junior tenant due to the requirements on their pupil supervisor to supervise them. For that reason there are fewer dangers with a second six pupil accepting public access instructions and the requirement not to undertake work beyond your competence is a sufficient safeguard. It was suggested that, given the funding cuts in criminal legal aid, the amount of work that a solicitor may be able to do on some cases is negligible.
Q17 Do you agree that the above will assist in obtaining information symmetry between the barrister and client? Are there any other steps that could be taken to better inform the client’s position?

83. The majority of respondents agreed.  However, the Criminal Bar Association and the ABS were of the view that the current rule 6 already achieves this aim. They considered that the duty should be to disclose the information in readily understandable terms and suggested that a requirement on the barrister to ensure that the client understands would be very difficult to adjudicate in the event of a complaint. The FLBA and the ABC considered that the wording of rule 6 places an obligation on the barrister to ensure that the client understands which may be difficult to discharge in particular if such information is presented in writing rather than in person.

84. The PIBA did not agree that such a change from an objective standard to a subjective standard is necessary. The current obligation is to provide the information in clear and readily understandable terms. If the obligation is to provide the information in terms the client understands, it may be necessary to reword the standard guidance and model client care letters for each case which would be excessive. The PIBA considered that if the direct access client cannot understand the guidance and model client care letter, they are unlikely to be able to deal with the administration in running a direct access case.

85. The YBC expressed concerns that amending rule 6 to require the barrister to notify the lay client of certain facts ‘in terms the client understands’ may impose an unnecessarily onerous burden on the barrister and leave him or her exposed to the prospect of future claims and complaints from disgruntled clients.  The YBC agreed that that there should be a duty imposed on barristers to explain the nature of their professional relationship, but thought it should be sufficient to do so through the medium of the model client care letter, which has been approved by the BSB and is in accessible language. The YBC considered that there was a danger that the inclusion of these words might enable disenchanted clients to maintain that the barrister had not used terms that were understood even in circumstances where the client had signed a letter or document affirming that the relationship was understood.

Q18 Do you agree with the proposed amendments to the guidance and the model client care letters?

86. The majority of respondents agreed with the proposed amendment to the guidance and the model client care letters. However, one set of chambers thought that the current model client care letter is inadequate because the focus of the letter is on what a barrister can do rather than what the client is actually buying. The set felt that the model client care letter does not meet the standards required because it does not address the following:

a. Data Protection Act

b. Distance Selling Act

c. Definition of the scope of the work and the charge for each aspect of the work undertaken

d. Risk in relation to the other side costs in litigation

e. Financial services and tax implications in the UK and abroad

f. Detailed MLR and Terrorism Act issues

g. Limitation of liability

h. Outsourcing (eg copying, devilling etc) within the UK and outside the UK

i. Third party rights

j. Termination

87. The set of chambers also said:

“The BSB documents have not always been appropriate or comprehensive. We are wary of a mandatory procedure that will not be adequate or appropriate. The SRA use guidance documents and advisory notes to achieve the same end. In the event the barristers failed to meet the guidance, disciplinary or negligence claims would follow. It is far better in our view to set a framework rather than a mandatory form of words. The scheme would not be appropriate for instance in an urgent matter for a regular client who has a new matter. The delay entailed would make other providers more attractive when the bar would in fact be most suited for the work.”

88. Another Chambers was of the view that there will be some situations where it would not be appropriate for a barrister to advise a prospective client to go to the Direct Gov website to ascertain legal aid availability. For example, some public access clients are limited companies and others are partners in professional practices, such as accountants. Most of the set’s public access clients were business clients such as limited companies or partnership firms so in many cases clients might consider it impertinent if barristers were required to ask them how they will pay. 
89. Inner Temple Bar Liaison Committee suggested the following amendments to the guidance:

Into paragraph 55 of the Guidance to Barristers insert the following:

“Barristers who have held a full practising certificate for less than three years should seek the advice of a barrister with at least three years experience of undertaking public access work before accepting any instructions on a public access basis.”

Into paragraph 6 of the Guidance to Clerks insert the following:

“Barristers who have held a full practising certificate for less than three years should seek the advice of a barrister with at least three years experience of undertaking public access work before accepting any instructions on a public access basis.”]
90. The ABC suggested the following amendments to the guidance and model client care letters:

“Annex 4 – Barrister Guidance – proposed amendments

At paragraph 49, the cited terms of subparagraphs (g) and (h) to 603 are identical ‐
the rule should only appear once, and by reference to the correct rule, which is 603(h).

At paragraph 58, we suggest that the words “Before accepting instructionsʺ are added at the beginning of the paragraph and the words ʺat the initial meetingʺ are deleted.

At paragraph 59 we consider that the words ʺby not accessing public fundsʺ should be deleted (please see the response to Q2 above).

At paragraph 60 we consider that the words ʺs/he considers thatʺ should be inserted

in the second line between ʺ... accept instructions whereʺ and ʺwould be in the clientʹs...ʺ with the word ʺitʺ being deleted.

Annex 5 – Clerks Guidance ‐ proposed wording.

At paragraph 8 we suggest, in accordance with our comments above about Annex 4, that the first line is re‐worded “Before accepting instructions it is good practice to discuss with the client how they will pay and ...”

At line 6 the words ʺby not accessing public fundingʺ should be deleted and the following sentence should read: “if a client is or may be eligible for public funding

....ʺ (words added in bold).

The phrase “written consent” at line 8 of the same paragraph is inappropriate and we would suggest that it be replaced with “written confirmation”.

Annex 6 – Guidance for Lay clients – proposed wording

We note the addition of 2 paragraphs under the sub‐heading ʺIs my case suitable for public access?ʺ There are also some additions to the examples of work which a barrister is allowed to do. We are concerned about the additional sub‐paragraph (h) which is very simplistic and potentially misleading. These additions appear to go beyond the scope of this consultation. Is the reasoning to provide more detail about what will be expected of the client and what the barrister can do in order to assist the client in deciding whether to instruct a barrister directly?

The third paragraph commencing ʺAs a public access client, you will be a litigant in personʺ implies that all cases are contentious and that litigation has already commenced. We suggest that the sentence should commence with the words ʺShould your case involve litigation...ʺ

The section about public funding should specifically include the details as to how to access the online legal aid calculator so the client can get an idea as to whether they might be eligible for funding.

Regarding the paragraph commencing “If you do not qualify for public funding, you might like to consider whether you have any insurance policies etc..” we consider that the underlying assumption is not always correct. Just as clients may prefer to instruct on a public access basis rather than utilise public funding, they may also prefer to use an insurance policy etc rather than access public funding. Suggested alternative wording would be “Whether or not you may qualify for public funding you might like to consider ...”

In line with our comments about Annex 4 we consider that the words ʺby not accessing public fundsʺ should be deleted.

In the final line of this section the word “model” before “client care letter” should not be there.

Annex 7: Model Client Care Letter proposed amendments (to a lay client, no intermediary).

The amendments proposed appear to go beyond those that may be required for the reasons set out in the consultation.

Paragraph 8 does not appear to reflect the ability to conduct certain forms of correspondence and is potentially misleading. At 8(1) the previous reference to this has been deleted.

The revisions to paragraph 8 also need to reflect any changes to other, related guidance, such as the Guidance on the Role of a Barrister in Non‐Solicitor Cases, to which we believed revisions have already been proposed to the Standards Committee by the PPC.

The numbering under the heading “Legal Aid” has gone wrong. Paragraph 9 (sic) under that heading should be reworded “Whether or not you may qualify for public funding you might like to consider ...”.

Paragraph 10 under that heading needs to read: ʺI can advise and represent you if you are or may be eligible for public funding if…ʺ.

The second bullet point requires the word ʺYouʺ at the beginning.

The third bullet point would better read “You do not wish to take up an offer of public funding (perhaps because you consider that the level of contribution you will be required to make is too much).” The proposed wording is unduly limiting.

Annex 8: Model Client Care Letter proposed amendments (to a lay client with an

intermediary).

Paragraph 13 as drafted does not fit with the fact that the responsibility for paying the barristerʹs fees lies with the intermediary not the lay client in this scenario.

This section on legal aid should include some reference to the funding arrangement

between the lay client and the intermediary. It is difficult to understand why a lay

client may want to arrange legal aid if someone else is funding the barrister without

there being an obligation on the lay client to re‐imburse. We suggest there be inserted

a first paragraph under the sub‐heading “Legal Aid” to read:

“ If you are providing [X] with the funds to pay my fee or if you would be obliged to

repay [X] the amount of my fee, you may wish to consider whether you are eligible

for public funding”.

It would be appropriate to include some guidance in this paragraph similar to that

which is included in Annex 7 as to what the lay client should do if s/he might be

eligible for public funding and wishes to explore this option in preference to

allowing the intermediary to instruct the barrister on a public access basis.

Annex 9: Model Client Care Letter proposed amendments (to intermediary).

The proposed amendment at (new) paragraph 10(4) & (5) could in some cases be wholly inappropriate and may be encouraging an unauthorised intermediary to “conduct litigation”.

The revisions to paragraph 10 also need to reflect any changes to other, related guidance, such as the Guidance on the Role of a Barrister in Non‐Solicitor Cases, to which we believed revisions have already been proposed to the Standards Committee by the PPC.

Paragraph 12 should refer not to “you” needing a solicitor but to “Y”.

Similarly, to maintain continuity of reference terms, the proposed amendments under the section marked “Legal Aid” should refer to “Y” not “your client”.

The paragraph numbering under this section has gone wrong. Paragraph 14 (sic) should read “Y may also wish to consider...” rather than the existing wording for the reasons set out above.

91. The YBC also provided a number of drafting comments:

Annex 4
Para. 49  Rule 603 (g) is misstated.  We assume it is not intended to quote rule 603(g) as this is not relevant to public access work.

Para. 57  We are concerned that including a reference to a Government website may quickly date the guidance because website addresses are known to change frequently.

Para. 60  The reference to rule 303(a) is inappropriate.  Until a barrister accepts instructions, he does not have a lay client.  It therefore cannot be said declining to accept instructions on the basis that it is in the prospective client’s interest to obtain public funding is part of the obligation in rule 303(a).

Annex 5

Para. 7  We repeat our concern about referring to a web address as set out in relation to paragraph 57, Annex 4 above.

Annex 6
Page 47, final paragraph, fourth line, third word from right ‘of’ should be ‘or’

Page 48, first two paragraphs, we suggest putting the second paragraph first in order to emphasise the client’s role and responsibility as a litigant in person.  If this is done, the present first paragraph should be reworded so that its first sentence reads ‘You will be responsible for the litigation.  This means that you must deal with a range of administrative tasks in order to progress your case to trial and this will usually be without the help of another legal professional.  Do not underestimate the level of commitment that litigation involves.  [Continue from ‘For example...’]’

Page 48, first paragraph, fourth line, insert ‘do’ and delete ‘the’ after the first two words to read ‘order to do the work’

Page 48, second paragraph, second line, first word ‘and/or’ replace with ‘and’

Page 49, first paragraph, lettered ‘b’, we do not think the proposed additional wording beginning ‘for example’ adds anything useful or informative.

Page 50, final paragraphs, lettering now commences at ‘b’ instead of ‘a’.  Re-lettering required.

Page 53, penultimate paragraph, we repeat our concerns about the wisdom of referring to a website address.

Page 55, second paragraph under ‘Complaints’, first line, should refer to ‘the barrister’s’ not ‘the barristers’’

Annex 7

Page 56, second paragraph, in light of the importance of the client understanding the terms being agreed, it might be advisable to include as a new third sentence in the second paragraph on this page (i.e. the paragraph beginning ‘I would be pleased to accept...’) which reads ‘If you do not understand these terms, you should ask me to clarify or explain them.’

Paragraph 4(1), we are of the view that the new final four words are otiose.

Page 58, paragraphs require re-numbering after paragraph 11 at the top of the page.

Paragraph 11, refers to public funding or legal aid.  We suggest that only one of these two phrases is used subsequently for clarity.  Thus paragraph 7 on page 58 refers to ‘Legal Ad’ (sic) (should be ‘legal aid’) whereas paragraph 9 on page 58 refers to ‘public funding’ (we suggest should be ‘legal aid’).  Paragraphs 10 and 11 on page 58 also refer to public funding.

Annex 8
There are two paragraph 11s on page 62.  Renumbering is required.

The first paragraph 11 refers to a Government website and we repeat our concern about the wisdom of doing so.

Annex 9
The paragraphs on page 65 need looking at afresh.

Q19 Are any of the proposals likely to have a greater positive or negative effect on some groups compared to other? If so, how could this be mitigated?

92. The majority of respondents did not think that any of the proposals were likely to have a greater positive or negative effect on some groups compared to others. Many respondents thought that the amendments were positive because they open up choice and potentially lower costs for less well-off clients. The ABS considered that the matters set out in the impact assessment regarding the suggested adverse impact on racial minorities, those with a disability and young people would only arise if the barrister failed to observe all of the relevant requirements in the code.
93. The YBC considered that not implementing the proposals could  inflict a negative effect on poorer sections of society who will not have the benefit of accessing more junior and therefore cheaper barristers.  Freeing up the legal market, provided proper safeguards are in place which they are, can only be of benefit to the consumer.

94. The YBS also said “Given that BME practitioners disproportionately practise in publicly funded work if the proposals are not implemented there may be a negative impact on the diversity of the Bar which could cause further alienation to those parts of society that feel that the Bar is not reflective of the world outside it.”

Q20 Are there any negative impacts that have not been identified in the provisional equality impact assessment?

95. The majority of respondents did not identify any negative impacts that were not already identified in the equality impact assessment. However, a BSB equality working group has considered the equality issues raised both by the public access scheme itself and those posed by the specific amendments proposed in the consultation paper. It has developed a set of recommendations to deal with each equality issue which are attached at Annex B. 
96. The Bar Council Equality and Diversity Committee considered that there is a clear lacuna in the current training provisions with respect to vulnerable clients.  They suggested that this point needs to be addressed in compliance with equality legislation, namely the Equality Act 2010.
  This is not limited to those who, through the rule changes, will now be able to obtain accreditation, but to anyone who is undertaking public access work.  The Committee said:

“There needs to be a particular regard to a potential client from a vulnerable group, early identification is essential.  In guidance or design, those who are inexperienced with respect to issues of vulnerable clients should decide that it is not in the interests of justice to represent them.  Those experienced to accept them, on a direct access basis should give guidance to those who lack experience.  

Training needs to give guidance on how to identify where a prospective client is vulnerable, and address their needs.
  Consequently, it is the recommendation of the Committee, that the training programme should urgently be amended to address this need, and include a module on vulnerable clients.  This needs to concentrate on barriers, rather than nature of disability (medical or social model)
, and enable supervision of identification and management of such clients. This requires extension of the application of rule 603(a) of the code (requirement not to be professionally embarrassed, due to, amongst other matters, lack of sufficient experience or competence), to require it to apply to the management of vulnerable clients.

In defining vulnerable, this encompasses a client who does not understand, and does not make choices, without assistance.  There is a concern that such clients may be unduly swayed.  Providing the ability to be able to think about things, and make rational decisions, must be at the forefront of care of vulnerable clients.  

Consequently, provisions need to be made for:

(a) identification of those who are vulnerable at the start of any client contact – otherwise such identification comes too late;

(b) client care letters to be provided in clear English,  and a commitment added to make reasonable adjustments for disabled clients; and

(c) training on reasonable adjustments – this must include awareness that if extra resources, such as financial, are required to implement such adjustments, then this must be borne by the service provider, and not borne by the client.”

Annex A:  List of respondents
Barristers

Barrister A (confidential response)

Barrister B (confidential response)

Barrister C (confidential response)

Barrister D (confidential response)

Barrister E (confidential response)

Barrister F (confidential response)

Barrister G (confidential response)

Barrister H (confidential response)

Barrister I (confidential response)

Barrister J (confidential response)

Barrister K (confidential response)

Joe Al-Khayat

Dan Bunting

George Coates, Guildford Chambers

Jonathan Goldberg QC

Sidney Ross, 11 Stone Buildings

Anthony Speaight QC

Paul Wilmshurst

Bar Associations

Criminal Bar Association

Family Law Bar Association

Personal Injury Bar Association

Chambers

Chambers A

Chambers B
4 Pump Court

Derek Marshall, College Chambers

Garden Court Chambers

Clerks

Paul Eaton, Senior Clerk, Becket Chambers

Consumers

Consumer A (confidential response)

Legal Services Consumer Panel

Dan Watkins, Contact Law

Committees

Access to the Bar Committee (this response was endorsed by the Chairman of the Bar, the Legal Services Committee and the Professional Practice Committee)
Equality and Diversity Committee of the General Council of the Bar

BSB Equality and Diversity Working Group

Young Barristers’ Committee

Organisations 

Bar Pro Bono Unit

Grays Inn

Inner Temple Bar Liaison Committee
Legal Ombudsman

Middle Temple Hall Committee

Office of the Immigration Services Commissioner

The Law Society

Annex B – BSB Equality and Diversity Committee Public Access Working Group Response
Amendments to the Public Access Rules

The BSB Equality and Diversity Committee Public Access Working Group welcomes the opportunity to respond to the BSB consultation on the proposed amendments to the Public Access Rules. 

The Working Group considered the equality issues raised both by the public access scheme itself (communicated in several submissions over the past three years) and those posed by the specific amendments proposed in the consultation paper. It has developed a set of recommendations, set out below, to deal with each equality issue. 

1. Public Access Training Course

The Working Group understands that the BPTC does not cover direct client contact in any detail. It recognises that this is because most barristers do not undertake public access work and therefore the need for such coverage is limited. 

However the Group is advised that the number of public access practitioners is on the rise and given this, has concerns that the only training barristers receive before directly providing services to the public in areas such as crime, family and immigration, is the public access training course, a one day training session. The Group has concerns that the Bar Council public access training course materials do not cover direct access equality issues such as representing people with physical and mental impairments, those with limited English, those with limited comprehension and making reasonable adjustments. 

Recommendation: The Group considers that the following should be covered both at BPTC stage and in public access training: 

a) Reasonable adjustments

b) Working with clients with limited English and the instruction of interpreters

c) Working with clients with mental health issues

d) Working with clients with limited comprehension

e) Skills in identifying whether a client is able and has the ability, resources and facilities to perform activities usually undertaken by a solicitor in public access cases 
2. Accessibility of BSB Guidance for Clients on Public Access

The Working Group notes that the BSB guidance for clients on public access is mostly internet based. It considers that this may have an adverse impact on some disabled clients, those with limited computer skills and those with limited English. 

Recommendations: 

a) Guidance for clients on public access should be accessible. Given that direct access advice and representation covers immigration law, the BSB should ensure guidance is available in alternative languages.

b) Guidance should be available in Welsh for those using services in Wales

c) Guidance should be in plain English and fully accessible in alternative formats to those with learning difficulties and other disabled people. 

d) Guidance should not be solely internet based. Paper copies should be available for public access barristers to download and have available for clients at their chambers. 

. 
3. Accredited Practitioners

Given the concerns raised above, the Working Group raised the issue of how the BSB might seek to deal with those practitioners (approximately 4,000) who are already accredited to undertake public access work. 

Recommendation: The Group recommends that practitioners who have not undertaken a public access course covering the areas set out in recommendation 1  should be required to undertake a refresher module. This might take the form of an online module or could take place in face to face training. 

4. Model Letters

The consultation paper contains several client care letters that were approved by the BSB’s Consumer Panel. The Group considers that these letters still contain complex language and recommends a further “plain English” review. Such letters should also be available in alternative languages and formats for those with limited English and those with particular impairments. 

The Group is also concerned that no testing of these letters was conducted with “real” clients of barristers working in the publicly funded areas of law e.g. family clients, prisoners/criminal defendants, asylum seekers etc. 

Recommendations: 

a) The model letters should be reviewed utilising the expertise of focus groups comprising “real” clients relevant to the areas of crime, family and immigration. 

b) Letters should be made available in alternative languages and formats.

5. Quality Assurance

The Group raised the issue of quality assurance of the scheme and was keen to learn more about how success of the scheme was being evaluated. It was not persuaded that low levels of complaints were necessarily an indicator of the scheme’s success, given that most of those receiving direct access services in publicly funded areas of law (crime, immigration and family) are unlikely to know that they have received a low quality of service and are therefore less likely to complain. 

The Group stressed the importance of recognising that most people hold barristers in high regard and would be intimidated from making a complaint unless confident of their ability to present their case and of the BSBs ability to address their concerns effectively. Taking on a barrister requires substantial resources, both intellectual and financial. Given this, the Group advised against a presumption of client satisfaction inferred from a low complaints rate.    

For these reasons the Group were of the view that some other mechanism of evaluating the scheme and quality assurance should be put in place in addition to measuring the number of complaints made in public access cases. 

Recommendation: The BSB should consider how it will quality assure the services provided by direct access practitioners including expanding the scope of the QASA scheme, utilising the current chambers monitoring process or by some separate QA scheme solely aimed at direct access practitioners. 

BSB Equality and Diversity Committee Public Access Working Group

29th November 2011

� The consultation paper is available on the BSB website � HYPERLINK "http://www.barstandardsboard.org.uk/about-bar-standards-board/consultations/open-consultations/public-access-consultation/" �http://www.barstandardsboard.org.uk/about-bar-standards-board/consultations/open-consultations/public-access-consultation/�





� � HYPERLINK "http://www.oft.gov.uk/shared_oft/reports/professional_bodies/oft328.pdf" �http://www.oft.gov.uk/shared_oft/reports/professional_bodies/oft328.pdf�


� See Part 2, § 6 (definition of disability), 15 (discrimination) and 20 (duty to make reasonable adjustments) Equality Act 2010


� See for example MIND’s 2007 Toolkit ‘Achieving justice for victims and witnesses with mental distress – A mental health toolkit for prosecutors and advocates’ << �HYPERLINK "http://www.cps.gov.uk/publications/others/"�http://www.cps.gov.uk/publications/others/�>> (last accessed 5th March 2012). 


� See: Disability Rights Commission’s Statutory Code of Practice on the Duty to Promote disability (EHRC) <<�HYPERLINK "http://www.equalityhumanrights.com/advice-and-guidance/information-for-advisers/codes-of-practice/"�http://www.equalityhumanrights.com/advice-and-guidance/information-for-advisers/codes-of-practice/�>>  (last accessed 5th March 2012).
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