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Part I:
Introduction and Background 

1.1
The Bar Standards Board came into existence on 1 January 2006 following a decision to separate the regulation of the Bar from the representative functions of the Bar Council. The Board has a lay Chair, Ruth Evans, and 7 of its 15 members are lay members. The barrister members of the Board are not and may not be members of the Bar Council. All members were appointed in accordance with Nolan principles.  The Bar Council has delegated to the Board all of its regulatory functions including, without limitation, responsibility for: (i) qualifications and conditions for entry to the profession; (ii) all aspects of training; (iii) setting standards for those practising at the Bar; (iv) the determination, amendment, monitoring and enforcement of rules of professional conduct; and (v) investigation of complaints and subsequent prosecution of barristers and students. 

 

1.2
In regulating the Bar, the overriding aim of the Board is to act in the public interest and to protect the interests of the consumers of barristers’ services.  It does so through a partnership of lay and Bar input and through consultation with all stakeholders. The Bar Standards Board is committed to proportionate, risk-based regulation, and to regulation that is evidence-based.

1.3
In June 2006, a new Complaints Commissioner (‘the Commissioner’) for the Bar Standards Board (‘the BSB’) took up post. He was specifically tasked with conducting a comprehensive review of the Bar’s complaints and disciplinary process with a view to making recommendations for improvement. In July 2007, the Commissioner published a report of his “Strategic review of the Bar’s Complaints and Disciplinary Processes” (‘the Review’) following nine months of evidence-based research into nearly all aspects of the complaints system. The Commissioner identified 65 recommendations for change which were presented to the BSB. The BSB accepted all of the recommendations, in principle, and in line with the Commissioner’s report, directed that a number of them should, or might, be subject to consultation.  We have therefore set out in this paper the recommendations which have been identified for widespread consultation. 

1.4 The recommendations included in this consultation document are only a part of the full range of recommendations made by the Commissioner. The other recommendations, which are still crucial to the effective operation of the complaints and disciplinary system, are being taken forward as part of a programme of improvements designed to make the Bar’s complaints and disciplinary system an example of excellent practice in both strategic regulation and complaints handling.

1.5
The conclusions in the Commissioner’s Review were based on extensive research. During the course of the Review, an independent survey of user and barrister satisfaction was commissioned from the School of Social Science and Public Policy at King’s College which sought the views of all barristers and complainants involved in individual cases during a previous 13 month period from 1 August 2005 to 31 August 2006. The Commissioner also published an Issues and Questions Paper, which was sent to a wide range of interested parties including other regulators, representative organisations of barristers, consumer groups and the Legal Services Ombudsman. The views of the main participants in the current system were also sought via a survey questionnaire sent to all disciplinary panel members, prosecutors, Complaints Committee members, relevant Judges and BSB staff.

1.6
The full report of the Commissioner’s Review can be found on the BSB website (www.barstandardsboard.org.uk/complaintsanddiscipline/ ComplaintsCommissionerReport) and all page references in this paper, unless otherwise stated, are references to pages of that report. 

The current system 

1.7
The current complaints and disciplinary system is set out in the Code of Conduct of the Bar Council of England and Wales - 8th Edition (‘the Code’) which sets out the professional rules and standards under which barristers must operate both in their professional, and to some extent, their personal lives.  The Code is extensive and is applicable to all barristers whether or not they are practising. The BSB is responsible, amongst other things, for maintaining standards at the Bar and enforcing the Code. It does this in a number of ways but the main vehicle is the complaints and disciplinary system. The operation of the complaints and disciplinary system is governed by detailed sets of rules and regulations which are contained in Annexes to the Code.

1.8
There are three ways in which barristers can breach the Code and thereby leave themselves open to action by the BSB: 

1.8.1
The first type of breach is failing to comply with the provisions of paragraph 901.1 of the Code which designates that a range of paragraphs of the Code, if breached, will leave a barrister liable to an administrative warning or a fine imposed by the Complaints Committee (‘the Committee’). However, repeated or serious breaches of the paragraphs will amount to professional misconduct.
 The main provisions to which paragraph 901.1 applies are failures to comply with practising requirements such as completing Continuing Professional Development (‘CPD’), paying practising certificate fees and obtaining insurance. The imposition of an administrative warning or fine does not amount to a disciplinary finding and therefore does not go on the barrister’s disciplinary record. 

1.8.2
The second type of breach is failing to comply with any other provision of the Code. Breaches of the Code, apart from those covered by paragraph 901.1, are classed as “professional misconduct”. Where a case of professional misconduct is proved against a barrister, a disciplinary finding will be registered on the barrister’s record; it will be posted on the BSB website and disclosed to any member of the public who enquires about the barrister’s record. Complaints about professional misconduct can be made either by ‘third parties’(ie anyone other than the BSB) but can also be raised by the BSB of its ‘own motion’ without any third party involvement. 

1.8.3
The third type of ‘breach’ (which is technically not a breach of the Code but a failure to meet standards) is known as ‘inadequate professional service’ (‘IPS’) which is defined as conduct “towards a lay client or performance of professional services for that client which falls significantly short of that which is to be reasonably expected of a barrister in all the circumstances”. Complaints about IPS are often referred to as “service complaints”. Findings of IPS do not go on a barrister’s disciplinary record and are currently not disclosed to the public but can be disclosed to the relevant authorities if the barrister applies for Queen’s Counsel (‘QC’) status or a judicial appointment.

1.9
Under the current complaints and disciplinary system, the three types of breaches of the Code are dealt with by different but overlapping processes. The Commissioner is responsible for filtering all third party complaints but has no involvement in complaints raised by the BSB. The Commissioner is responsible for deciding whether a third party complaint reveals sufficient evidence of a breach of the Code for it to be referred to the Committee for consideration as to whether further action should be taken. The Commissioner currently has the power to dismiss complaints but has no power to decide whether a barrister is guilty of professional misconduct or IPS or whether a warning or fine should be imposed.  Instead the Commissioner must refer all complaints that show sufficient evidence of a breach to the Committee. The Committee has the power to refer cases for disciplinary action to one of four independent panels but currently it cannot make final determinations in relation to cases of professional misconduct or IPS. 

1.10
The Committee consists of both barrister members and members who are non-lawyers. The non-lawyers are known as ‘lay members’ and the Committee can only dismiss a complaint if the majority of lay members present at a meeting agree. 

1.11
The four types of hearing to which the Committee can refer a complaint are: 

·  Adjudication Panels - which deal with cases of IPS only; 

· Informal Hearings - designed for complaints which the Committee consider are  not serious enough to warrant either a Summary Procedure hearing or a Disciplinary Tribunal. Informal Hearings have largely fallen into disuse; 

· Summary Procedure hearings - which deal with cases where the facts are generally not in dispute, the barrister agrees to the summary procedure and the potential sentence is likely to be less than three months’ suspension; and

· Disciplinary Tribunals - reserved for cases where there is a dispute of facts (regardless of the seriousness of the alleged breach) and/or the allegation of professional misconduct might warrant a sentence of more than three months’ suspension. 

1.12
The flowchart at Annex 2 provides an overview of the current system. 

Findings of the Strategic Review

1.13
The Review identified both strengths and weaknesses in the current system. The Commissioner commented in his report that “the way forward must be to build on the strengths of the system while recognising and eliminating the areas of weakness”. Inevitably this document concentrates on the steps the Commissioner recommended should be taken to address the identified weaknesses but it is important to note that the Commissioner also identified the following strengths:
 

· the comparative efficiency and effectiveness of the system particularly the use of a non-lawyer in the role of Commissioner to filter complaints, the value for money the system provides and the strength of the Code in underpinning the system; 
· the high quality of decision making and outcomes;
· the high standard and breadth of experience of the BSB staff; 
· the high degree of independence in the system as a result of the involvement of lay members at all stages of the process and the use of independent disciplinary panels.
1.14
In relation to user satisfaction, the Review relied on the independent research into barrister and complainant satisfaction rates which showed a significant disparity in the views of the two groups. The results showed that 69% of barristers were very satisfied with the outcome of complaints against them as opposed to 77% of complainants who were very dissatisfied with the outcome of their complaints.
 

1.15
The most significant weaknesses the Commissioner identified were a lack of proportionality in decision-making rules and inadequate processes leading to a system which is inaccessible to some complainants and internally disjointed.
 He cited the following areas that need to be addressed:

· the relative over-emphasis on disciplinary action as opposed to complaint resolution; 

· the complexity of the current system given the relatively small number of complaints being handled; 
 and

· the need for a proportionate and risk-based approach to complaints handling and disciplinary action in order to counteract suggestions of “over-regulation”.

1.16
The Commissioner recommended a range of changes to the current system and processes to address these weaknesses. 
 The changes relevant to this consultation exercise are:

1.16.1
the development of strategic objectives for regulating compliance with the Code and criteria for determining the circumstances in which disciplinary action for professional misconduct should be taken (Recommendation 32 - see paragraphs 3.2 - 3.7);

1.16.2
the introduction of new, non-disciplinary powers, to address ‘Improper Behaviour’ towards non-clients ie people who are not direct clients of the barrister (Recommendation 30(a) and (b) - see paragraphs 3.12 - 3.32); 

1.16.3
the extension of the Commissioner’s powers to adjudicate on complaints of IPS and Improper Behaviour and make non-binding recommendations for resolution without reference to the Committee but with a new appeal mechanism for reviewing the Commissioner’s decisions (Recommendations 33, 34 and 35(b) - see paragraphs 3.33 - 3.51);

1.16.4
the extension of the Commissioner’s powers to allow decisions to be made as to which route ‘hybrid cases’ should follow ie those involving professional misconduct, IPS and potentially Improper Behaviour (Recommendation 38 - see paragraphs 3.8 - 3.11);

1.16.5
the introduction of a new mechanism known as ‘Determination by Agreement’ for dealing with cases of professional misconduct by allowing the Committee to adjudicate on allegations of professional misconduct (potentially combined with IPS and/or Improper Behaviour) with the agreement of the barrister, and to make final determinations leading to a disciplinary finding (Recommendations 36 and 37 - see paragraphs 3.52 - 3.73);

1.16.6
changes to the composition of the Committee to create a more even balance in the numbers of lay members and barrister members (Recommendation 20 - see paragraphs 3.74 - 3.82);

1.16.7
the abolition of Summary Procedure, Informal Hearing and Adjudication panels (Recommendations 35(a) and 39 - see paragraphs 3.42 and 3.90);

1.16.8
the extension of the jurisdiction of Disciplinary Tribunals to deal with all disciplinary cases but with the Tribunal being constituted differently according to the seriousness of the alleged breach of the Code (Recommendations 40 - 42 - see paragraphs 3.83 - 3.94);

1.16.9 a review of the current sentencing options with a view to creating greater flexibility in sentencing (Recommendation 43 - see paragraphs 3.95 -3.106). 

1.17 Many of the changes outlined in this paper will be dependent on detailed sentencing guidance being available to decision makers, including the Commissioner and the Committee, in order to ensure that decisions are adequately informed and consistent. The Commissioner recommended in his Report that the BSB develop Indicative Sentencing Guidance and a sentencing database to support the processes (Recommendations 47(a) and 48(a)). Those recommendations are not included in this paper but development of the facilities is being taken forward and it is intended that comprehensive sentencing guidance will be available by the time any new processes are introduced. 

1.18 During the course of the Review, the Commissioner sought legal advice in relation to the potential human rights implications of extending the Commissioner’s and Committee’s powers as set out paragraph 1.16 above. The advice was general in nature and could only be based on a broad outline of the proposals. Nevertheless, it indicated that there are no obvious adverse human right implications attached to introducing the new powers. 

Purpose of the Consultation
1.19
The purpose of this consultation is to seek the views of all interested parties regarding the proposals for changing aspects of the complaints and disciplinary processes. The BSB considers that, in principle, the implementation of the recommendations set out in paragraph 1.16 will address the weaknesses identified by the Commissioner regarding the proportionality, flexibility and complexity of the current system.

1.20
However, it is vital that the Bar, and others with an interest in the regulation of the profession, have an opportunity to comment on the principles behind the changes and the practicalities of how they might operate. Further, it is important that any potential flaws in the proposals are identified and any serious objections, as far as possible, are taken into account. 

Structure of the Consultation paper

1.21
This paper is divided into three parts. Part II sets out the principles of strategic regulation and good practice in complaints handling that were used as the benchmarks against which the Commissioner assessed the strengths and weaknesses of the current system.  

1.22
Part III covers the areas under consultation and is divided into eight sections.  Each section sets out the full text of the relevant recommendations made by the Commissioner, provides the rationales behind the proposed changes, outlines how the proposed changes will operate, where appropriate identifies potential problems, and ends with a list of questions. It is inevitable that there is some overlap between the sections given that each forms only a part of the whole system. Consultees are welcome to comment on all or only some of the issues set out in this paper or to provide comments on issues not covered by the questions.

The Legal Services Act 2007

1.23
The Review Report was published against the background of the passage of the Legal Services Bill through Parliament. The Bill has now received Royal Assent and the new Legal Services Act (‘the Act’) includes significant statutory changes to the manner in which complaints against barristers are handled. The sections related to complaints are likely to come into force in late 2010.

1.24
The Act makes provision for the creation of the Office of Legal Complaints (‘OLC’) which will have statutory responsibility for dealing with complaints about the service provided by barristers. The Act removes the power of the BSB to award redress for poor service and gives this power to the OLC. However, the Act also makes provision for the BSB to provide “advice and assistance” in relation to the OLC’s investigation of complaints. It was never intended that the Act would remove responsibility from the BSB for dealing with professional misconduct and these powers will remain with the BSB after the Act comes into force.

1.25
The BSB is therefore operating at a time of significant change in relation to complaints handling. However, the BSB believes that the recommendations contained in the Commissioner’s report are compatible with the terms of the Act and that the proposed changes, particularly those relating to the Commissioner’s powers, are likely to put the BSB in a position whereby the transition to involvement of the OLC will not require further radical overhaul of the Bar’s complaints system. Nevertheless the BSB accepts that further changes are inevitable.  

Timescale for implementing the recommendations

1.26
We aim to implement the changes to the complaints and disciplinary system by Autumn 2008. The BSB recognises that this is a challenge but considers it is achievable. In order to manage the significant work required to implement the recommendations, we have set up a Strategic Review Implementation Steering Group consisting of 10 members and chaired by Sue Carr QC. Taking into account the outcome of this consultation exercise, if the changes can be implemented by October 2008, it will give the processes an opportunity to be thoroughly tested and embedded before the jurisdiction of the OLC takes over some aspects of complaints handling.

1.27
We propose to use the results of this consultation exercise to determine the shape of the final proposals for change. Amendments to the relevant rules and regulations will then be made in light of the consultation responses and will be made available in draft form on the BSB website for comment. However, we do not envisage further formal consultation in relation to the procedures following this exercise. 

1.28
The closing date for responses is 29 February 2008. Thereafter, a report of the consultation results along with the final proposals for changes to the processes will be made available on the website around April 2008. It is intended that amendments to relevant parts of the Code and its Annexes will be made by the end of July 2008 with a view to implementation on 1 October 2008.  

How to respond to this consultation paper?

1.29
As already indicated consultees are welcome to comment on all or only some of the issues set out in this paper or to provide comments on issues not covered by the questions. The BSB may wish to cite individual responses in its report of the consultation. If you do not wish your response to be identified in the report or published on the website you should make this clear in your reply.

1.30
The BSB recognises that the contents of this paper are detailed and far-ranging and some consultees may not feel confident that they have a full view of the current processes and the way in which the proposed changes will operate. The BSB is happy to provide further information in writing, over the telephone or in person. If you would like to further information about the contents of this paper please feel free to contact Ariel Ricci, Project Officer on 020 7611 1444 or at aricci@barstandardsboard.org.uk.

1.31
Responses to this paper must arrive no later than 29 February 2008 and should be sent by post to Elena Barilone, Bar Standards Board, 289-293 High Holborn, London WC1V 7HZ or by e-mail to implementation@barstandardsboard.org.uk.

Part II: 
Principles of strategic regulation and good practice in complaints handling

2.1 Table 1 below is taken from the Commissioner’s Review and sets out the benchmarks against which the Commissioner assessed the comparative strengths and weaknesses of the current complaints and disciplinary system. The principles reflect the BSB’s commitment in its Strategic Plan 2007-2009 to regulate in a way which is proportionate, accountable, consistent, transparent and targeted.   They also reflect the principles of strategic regulation and good practice in complaints handing as identified by: the British and Irish Ombudsman Association; the Parliamentary and Health Services Ombudsman; and the Audit Commission.

2.2 When considering the proposals set out in this paper, consultees should bear in mind that the changes are designed to ensure that the Bar’s complaints and disciplinary system can meet the generally accepted principles of strategic regulation and recognised good practice in complaints handling. 

Table 1 - Combined Benchmarking Principles
	Regulatory and complaint handling principles


	Description

	Clarity of Purpose
	The objectives, role, intent and scope of the system should be clearly stated and communicated. 



	Accountability
	Actions and decisions must be capable of justification and be subject to public scrutiny.

 

	User perspective
	The system should take into account the needs of users and be clearly focussed on the experience of those for whom the service is provided.



	Proportionality
	The processes and outcomes should be appropriate to the circumstances and risks posed, avoid unnecessary bureaucracy and balance the needs of users with the need for effective regulation of the profession.



	Accessibility
	The system should be free, open and available to all who need it.



	Transparency
	The operation of, and outcomes from, the system should be communicated openly and clearly and be subject to public scrutiny.



	Targeting
	The system should be focused on identified problems and prioritise activity which gives rise to the most serious risks.



	Quality  
	The system should ensure that it can achieve quality outcomes by providing appropriate redress, safeguarding the public and contributing to the continuous development of the profession.

 

	Consistency
	The application of the processes and decision-making should be consistent and predictable in order to be fair to all and give stability and certainty to those being regulated.



	Efficiency
	The system should operate in a manner that ensures effective administration and speed of resolution within agreed service delivery standards.



	Independence
	The system should ensure decisions are taken in the public interest and safeguards against undue partisan influences from the profession. 




Part III:
Issues under consultation 
3.1 This Part of the paper focuses on the specific recommendations and proposals on which the BSB seeks the views of consultees. We are consulting on eight particular issues: 

· the strategic objectives and criteria for determining the route of a complaint; 

· the introduction of the new concept of Improper Behaviour;

· the extension of the Commissioner’s powers to allow the role to adjudicate on certain complaints;

· the right to appeal an adjudication by the Commissioner;

· the introduction of Determination by Agreement;

· the composition of the Committee;

· the composition and jurisdiction of Disciplinary Tribunals; and 

· the available sentencing options. 

Strategic objectives and criteria for determining the route of a complaint

Recommendation 32: “The Bar Standards Board should consult on and develop clear strategic objectives for regulating compliance with the Code and set criteria for determining the circumstances in which disciplinary action for professional misconduct should be taken.”

Recommendation 38: “The Commissioner’s powers should be extended to allow decisions to be made (where necessary drawing on advice from the Complaints Committee) as to which route a hybrid case should follow but with provision to allow the route to be changed if full investigation reveals factors affecting the initial decision.”
The current processes 

3.2 Currently, the BSB has in place higher level strategic objectives for the regulation of the Bar as demonstrated by the Strategic Plan 2007-2009.  However, we accept that this Plan has not yet been translated into specific objectives or criteria for determining when regulatory action is appropriate in relation to complaints about barristers. We therefore welcome the Commissioner’s recommendations in this regard. 

3.3
Recommendations 32 and 38 go hand in hand and create a sound basis for determining the circumstances in which disciplinary action for professional misconduct should be taken. The BSB accepts that disciplinary action is not required in all cases where a minor breach of the Code is disclosed by a complaint and therefore it is necessary to determine the circumstances in which disciplinary action is considered appropriate. We consider it is reasonable to give the Commissioner the power to decide whether a complaint that includes professional misconduct, IPS and/or Improper Behaviour (‘hybrid complaints’) should be dealt with (by the Commissioner) under the new proposed powers for adjudication (see paragraphs 3.33 - 3.44) or referred to the Committee for further action.

The rationale for the changes 

3.4
The BSB considers that the Commissioner’s recommendation in relation to setting strategic objectives will complement the work already carried out by the BSB, provide a coherent foundation on which to take forward our higher level objectives and create a solid basis on which to build the extension of the Commissioner’s powers. The aims of the proposals in relation to the strategic objectives, the criteria for deciding action and the Commissioner’s role in deciding what route a complaint follows, are to ensure that the BSB’s reaction to a complaint is proportionate and that regulatory action is only taken where it is in line with the strategic objectives and criteria.  

Proposed strategic objectives and criteria for decision-making

3.5
The proposed strategic objectives for decision making, which will provide the basis for regulating compliance with the Code and determine when disciplinary action should be taken, are set out below. They are based on the wider aims and objectives of both the BSB and the complaints and disciplinary system: 

· to protect the public and consumers of legal services;

· to promote access to, and the proper administration of, justice;

· to maintain high standards of behaviour and performance for the Bar; 

· to provide appropriate systems of redress for those who receive poor service   from barristers. 

3.6
Based on the objectives above, the BSB proposes that decisions as to whether regulatory action is necessary, or whether a case can be appropriately dealt with by the Commissioner as a ‘non-disciplinary’ matter (see paragraphs 3.33 - 3.44), will be based on the following criteria:

· whether the alleged behaviour represents a risk to the public or has wider implications for the regulation of the Bar;

· whether the alleged behaviour is likely, if known, to bring the Bar’s reputation into disrepute; 

· the level of seriousness of the alleged breach of the Code;

· whether the alleged behaviour is ongoing;

· whether the alleged breach was intentional;

· the impact of the alleged breach and whether there are lasting consequences;

· whether the alleged behaviour is likely to be repeated;

· the barrister’s previous disciplinary record.

3.7
We consider that regulatory action is unlikely to be necessary (and therefore a complaint can be dealt with by the Commissioner under the new proposed processes as a non-disciplinary matter only) where many or all of the circumstances set out below apply:

· the alleged breach does not represent a risk to the public; 

· the alleged breach is minor and does not include suspicion of dishonesty;

· the alleged behaviour is not ongoing;

· the alleged breach appears to be unintentional; 

· there have been no lasting adverse consequences as a result of the alleged 

     breach;

· the alleged behaviour is a one-off that is unlikely to be repeated;

· the barrister has no record of similar breaches or non-compliance with the 

     Code.

The decision as to which route a complaint should take

3.8 The BSB considers it would be reasonable and effective for the Commissioner to decide what route a complaint should follow by applying the criteria set out above. The Commissioner is currently responsible for deciding whether a complaint should be investigated and for deciding whether a complaint should be referred to the Committee for further action. It would be a logical extension to the Commissioner’s powers to give the role the ability to determine which route a ‘hybrid complaint’ follows ie one that involves professional misconduct and IPS (and/or Improper Behaviour).

3.9 The Commissioner would be able to seek advice from members of the Committee in cases where the issues are complex or the need for disciplinary action is not clear. We consider it would be appropriate for the Commissioner to take the decision as to which route a complaint should follow after the conclusion of the investigation when the full details of the case are known.

3.10
The Commissioner will therefore have five options for dealing with a case based on the application of the criteria set out at paragraphs 3.6 - 3.7 (it should be assumed that where a case is not dismissed, there is sufficient evidence of a breach of the Code):

	Option 1
	Dismiss the case due to lack of sufficient evidence.

	Option 2
	In cases requiring non-disciplinary action only, retain the case for adjudication by the Commissioner.

	Option 3
	In ‘hybrid cases’ where the misconduct is considered to be minor and the service element is dominant, retain the case for adjudication by the Commissioner.

	Option 4
	In ‘hybrid cases’ where the professional misconduct warrants consideration of disciplinary action, refer the case to the Committee (see also paragraphs 3.52 - 3.74 - ‘Determination by Agreement’).

	Option 5
	In cases of professional misconduct or where imposition of an administrative warning or fine is appropriate, refer the case to the Committee for further action (see also paragraphs 3.52 - 3.74 - ‘Determination by Agreement’).


3.11
An overview of the proposed new process is set out in the diagram at Annex 3, which shows the various routes a complaint might take after investigation.

Questions

Q.1
Do you agree that the strategic objectives and criteria for deciding action are reasonable and cover all the relevant issues?

Q.2
Is it reasonable and acceptable to allow the Complaints Commissioner to determine, based on the strategic objectives and criteria for taking action, the route by which a complaint will be determined?

Introduction of the new concept of Improper Behaviour

Recommendation 30(a): “The Bar Standards Board should introduce new, non-disciplinary, powers to address ‘Improper Behaviour’ towards non-clients. A finding of ‘Improper Behaviour’ would not include any powers to recommend that a barrister pays compensation to a non-client.”
Recommendation 30(b): “Matters of ‘Inadequate Professional Service’ and ‘Improper Behaviour’ should not give rise to formal disciplinary findings and any outcomes would be disclosed only in relation to applications for silk or judicial office.”
The Commissioner’s comments on the current system

3.12
The Commissioner identified in his Strategic Review a lack of alternative mechanisms, outside formal disciplinary action, to deal with complaints. He noted that “as Commissioner, I deal with numerous complaints emanating from a variety of ‘non-client’ sources where the complainant’s motivation is often resolution of the issue rather than a disciplining of the barrister”. 

3.13
The Commissioner raised concerns that the only mechanism currently open to the BSB to deal with minor complaints about behaviour towards people who are not direct clients of barristers is disciplinary action. The Commissioner recognised that, in terms of proportionality, this created a gap between the non-disciplinary action that is open to the BSB in relation to direct clients (action for IPS) and the available options in relation to those who are not clients. The BSB accepts that a gap exists and that it can be disproportionate to bring disciplinary action against barristers for certain types of behaviour towards non-clients in circumstances where the complaint could more appropriately be dealt with by non-disciplinary action.

3.14
The Commissioner concluded that it would “seem reasonable and proportionate that IPS should be supplemented with a power to address, via non-disciplinary action, ‘Improper Behaviour’ towards non-clients. This would bridge the gap in the current arrangements and allow such complaints to be dealt with in a similar manner as IPS.”
 It was this conclusion that gave rise to Recommendation 30(a).

3.15
In taking this recommendation forward, we are keen that the new concept:  

· should not extend the type of behaviour currently covered by the Code; and 

· the processes by which relevant breaches are actioned should be as similar as 

  possible to those in place for addressing IPS.  

The current system 

3.16
In order to understand how the new concept of Improper Behaviour will fit within the system, it is important to set out how minor breaches are currently treated under the Code. It is also important to put the new concept in context.

3.17 As detailed above, behaviour which relates to the service provided by a barrister is currently covered by the concept of IPS (see paragraph 1.8.3 above).

3.18 In cases where a complaint relates solely to IPS, the matter can currently only be dealt with by an Adjudication Panel, which has limited powers and cannot make findings of professional misconduct. If a complaint raises issues of both professional misconduct and IPS it can be referred to either a Summary Procedure panel or a Disciplinary Tribunal and any finding of IPS will not constitute a formal disciplinary finding. 
3.19
The current sanctions available in relation to IPS are limited to: directing an apology be given to the complainant; ordering compensation be paid to the complainant of up to £5,000;
 ordering repayment of fees; requiring the barrister to complete additional CPD hours; and, in limited cases, prohibiting the barrister, for a set period or indefinitely, from accepting or carrying out any work based on direct instructions from the public (rather than via a solicitor).

3.20
The Committee has the power, in relation to any case that does not reveal sufficient evidence of professional misconduct but where the barrister’s actions still give cause for concern, to decide that any or all of the following actions should be taken:

· bring the barrister’s attention to his/her conduct in writing; 

· direct the barrister to apologise in writing to the complainant;

· in a case where there is sufficient evidence of IPS only, refer the matter for consideration by an Adjudication Panel; 

· in cases where a warning or fine is appropriate under the rules, direct that one or both of those sanctions be imposed. 

3.21
It should be noted that these latter powers only apply in cases where there is insufficient evidence of professional misconduct; they still do not give the Committee or the Commissioner any powers to deal with cases where there is sufficient evidence of IPS other than by reference to an Adjudication Panel. All complaints raised by non-clients, regardless of the level of seriousness, must be considered by the Committee and either dealt with by disciplinary action for professional misconduct or dismissed with the option of the Committee taking the administrative action outlined in paragraph 3.20. 

The rationale for the new concept 

3.22 Whilst the BSB accepts that the powers of the Committee are relatively extensive, we also recognise that for non-client complainants the options available to deal with their concerns are limited (see paragraph 3.20-3.21 above). This is significantly different to cases of IPS where currently complaints will be referred to a panel and a clear and final determination will be made as to the barrister’s behaviour.  
3.23
The introduction of the new concept of Improper Behaviour is not designed to replace IPS nor is it designed to directly mirror it. Instead, it is designed to allow non-clients to receive similar attention to their complaints, outside of the formal disciplinary system, to that which is currently given to IPS complaints. It is hoped that the new concept will prevent some complaints, which do not warrant it, being taken forward as professional misconduct with the consequent negative effects on the barrister’s record, and instead allow attention to be focussed on resolving the complainant’s concerns rather than on disciplinary action.

The definition of the new concept 

3.24
The BSB considers that an appropriate definition for Improper Behaviour would be as follows:

“Behaviour by a barrister, towards someone other than a client, in the course of his/her professional activities which falls significantly short of that which is reasonably to be expected of a barrister in all the circumstances.”

Rationale for the definition 

3.25 The proposed definition is wide enough to cover a range of Improper Behaviour but without extending barristers’ exposure to action which is not already covered by the provisions of the Code.

3.26 In defining the standard of conduct expected in relation to Improper Behaviour, it is not possible to adopt an identical approach to that of IPS because in client relationships there is a level of legal duty owed to a client and this level of duty provides a benchmark against which to decide if the barrister has provided an inadequate professional service. However the wording of the definition of Improper Behaviour is intended to set a benchmark which is similar to IPS. 

3.27 The BSB considers that it would not be right to prevent barristers’ clients from making complaints of Improper Behaviour as this could create an unintentional gap which would not allow clients to complain about issues that do not amount to IPS but could be considered Improper Behaviour. An example might be conduct by the barrister towards a third party which offends the client without lowering the quality of service provided: this would not seem to be IPS, being neither “conduct towards a lay client”, nor “performance of professional services for that client”.
3.28 The definition of Improper Behaviour restricts the new concept to behaviour “in the course of [a barrister’s] professional activities”. This would enable a variety of different people whom the barrister encounters professionally to complain, such as opposing clients, opposing counsel, witnesses, clerks, court staff, judges, pupil barristers and solicitors (on both sides). However, it would prevent complaints relating to a barrister’s private life from being treated as Improper Behaviour. This is consistent with the current regulatory approach where the behaviour of barristers in their personal lives only warrants the intervention of the BSB where the behaviour is serious enough to amount to professional misconduct because it is “dishonest or otherwise discreditable to the barrister” or “brings the Bar into disrepute”.
 We consider that non-disciplinary action has no place in relation to a barrister’s personal life and it is only where the behaviour in question warrants action for professional misconduct that regulatory intervention should be contemplated.  

The new process - Improper Behaviour 

3.29 The purpose of introducing the new concept is to allow for non-disciplinary action to be taken in circumstances where previously the system forced the BSB into taking disciplinary action. In order to provide the benefits of proportionality and create a more flexible approach, the BSB accepts that cases of Improper Behaviour should be dealt with by the same mechanisms as IPS. This means that the decision as to how a complaint of Improper Behaviour will be dealt with will be determined by the Commissioner who can decide to retain the case for adjudication (see paragraphs 3.33 - 3.44) or refer it, in combination with professional misconduct issues, for consideration by the Committee.

Sanctions for Improper Behaviour 

3.30 The BSB considers it would be appropriate to impose similar sanctions for Improper Behaviour to those that are currently available in relation to IPS, subject to an extension of the sanctions as part of the Strategic Review (see Sentencing options - paragraphs 3.95 - 3.106). The sanctions available would therefore be limited to: 

· an apology;

· an order to complete additional continuing professional development (‘CPD’) hours; and/or 

· an order to sit and pass a test in professional conduct and ethics (a proposed new sanction, see Sentencing options - paragraphs 3.95 - 3.106). 

3.31
The above list excludes some sanctions which are currently available in relation to IPS such as return of fees, restricting a barrister’s ability to take public access instructions and payment of compensation. There are good reasons for these exclusions: 

3.31.1
Improper Behaviour is limited to conduct by a barrister towards a non-client and therefore there can be no question of fees being returned;

3.31.2
a non-client will not have ‘instructed’ the barrister and therefore restrictions on a barrister’s ability to take instructions would be inappropriate; 

3.31.3
compensation payments are normally directed towards addressing a failure to meet legitimate expectations of an agreed service. It would be unreasonable to expect barristers to compensate non-clients and thereby extend the potential legal duty of care they owe to non-clients. Therefore the ability to order compensation payments would be inappropriate. 

Disclosure of findings 

3.32
The BSB proposes that, for the time being, findings of Improper Behaviour, regardless of the jurisdiction which makes the finding, will not be registered against a barrister’s disciplinary record. Therefore they will not be disclosed to the public and they will not be posted on the BSB website.  Such findings will, however, be disclosed in relation to applications for QC or judicial appointment. This approach mirrors the approach currently taken to IPS findings. (The BSB is considering the current approach to disclosure of all findings with a view to making changes and a consultation document will be issued in the first half of 2008.)

Questions

Q.3 
Do you agree with the proposals for the introduction of a new concept of Improper Behaviour? 
Q.4
If so, do you agree with the definition of Improper Behaviour as set out in paragraph 3.24 above? 

Q.5 
Do you agree with the proposed sanctions for Improper Behaviour and the proposals for the disclosure of Improper Behaviour findings? 

Extension of Commissioner’s powers to adjudicate 

Recommendations 33: “The Commissioner’s powers should be extended to adjudicating on service complaints and to make non-binding recommendations for resolution without reference to the Complaints Committee. The powers would be exercised in accordance with Bar Standards Board policy on regulating compliance.”
Recommendation 34: “The Commissioner’s powers of adjudication should be limited to recommending an apology, return of fees and compensation (the latter two should only apply to direct clients).”
The current system 

3.33
At paragraph 1.9 brief details of the Commissioner’s powers under the current system have been provided but a more detailed consideration is now needed. The Commissioner is currently responsible for filtering complaints from third parties ie anyone other than the BSB. The Commissioner has the power to dismiss complaints at first instance without any investigation because there is no evidence of a breach of the Code. The Commissioner also has the power to direct that an investigation be conducted and, after completion of any investigation, dismiss the complaint or refer it to the Committee for consideration of further action. In either case the Commissioner has no power to determine the final outcome of any complaint which shows evidence of professional misconduct or IPS.   

Rationale for the change 

3.34
The recommendations in the Review clearly support the retention of the filtering powers currently available to the Commissioner. However, the Commissioner has recommended that further options be added to the system to create more proportionality, give greater flexibility in the options available following an investigation and increase the speed at which complaints are resolved. The BSB accepts that more flexibility is needed and agrees that extending the Commissioner’s powers to allow the role to adjudicate on non-disciplinary complaints could be an effective way to do this.  

The new process - adjudication by the Commissioner

3.35
The following paragraphs set out in some detail how the extension to the Commissioner’s powers to allow the role to adjudicate on complaints will operate.

3.36 Conciliation: where appropriate, informal conciliation will be attempted by BSB staff under the auspices of the Commissioner. The decision whether to try to conciliate will be based on similar criteria to those for determining the route a complaint should take (see paragraphs 3.6 - 3.7). Conciliation will only be used where the issues can be quickly and easily resolved. It is unlikely that conciliation will be appropriate in many cases, as it is hoped that issues that can be resolved easily would have been addressed under the complaints procedures operated by the barrister’s chambers.

3.37 Investigation: the criteria for determining whether a complaint should be investigated will remain the same as under the current system with the threshold being that the complaint reveals at least some prima facie evidence of a breach of the Code, IPS or Improper Behaviour. If no such evidence is presented, the Commissioner will retain the ability dismiss the complaint immediately. He will also retain the ability to dismiss complaints where they are made out of time or one or more of the factors set out under Rule 11 of the current Complaints Rules apply.

3.38 Decision as to what action to take: following completion of the investigation, the Commissioner will decide if there is prima facie evidence of professional misconduct, IPS or Improper Behaviour. If no such evidence is revealed, the case will be dismissed. Otherwise, the Commissioner will decide, based on the criteria set out in paragraphs 3.6 - 3.7, whether the complaint should be dealt with as a non-disciplinary matter or referred to the Committee for consideration of disciplinary action.
3.39 Preparation of a report: where the Commissioner decides that the complaint should be dealt with as a non-disciplinary matter, a member of the BSB complaints staff will prepare a report for the Commissioner’s approval. If advice is required, it will be obtained from a member of the Committee or any other suitably qualified person. The draft report will set out the facts of the case and include conclusions as to the merits of the complaints. Once the Commissioner has approved the draft report, it will be disclosed to both the complainant and the barrister for comment.  The Commissioner considers that disclosure of the report should be made before the final conclusions are added, but the BSB considers that it would be more appropriate to disclose the full draft report to both parties for comment. 
3.40 Adjudication: following the receipt of any comments, the Commissioner will issue the final report. If the Commissioner concludes a complaint should be upheld in whole or in part, the report will include non-binding recommendations for action to resolve the complaint and provide appropriate redress. The Commissioner’s powers of adjudication will be limited to recommending an apology ordering completion of further CPD hours (applicable to all complainants), return of fees and/or compensation up to a limit of £15,000.
 The power to award compensation will be limited to direct clients of the barrister (see Improper Behaviour - paragraphs 3.12 - 3.32). It is proposed that a further sanction will be available to the Commissioner which will allow the Commissioner to order that a barrister undertake and pass a test in Professional Conduct and Ethics (see Sentencing options - paragraphs 3.95 - 3.106).

3.41 Resolution: The final report will be issued to the parties. If the complaint is upheld in whole or in part, the barrister will be invited to accept the recommendations made and be given a time limit for doing so.  The barrister will not be under an obligation to accept the recommendations and if he/she does not do so, the case will be referred to a ‘review panel’ for final determination. (The Commissioner has characterised the panel as an ‘appeal panel’ but the BSB considers the term ‘review panel’ is more appropriate - see paragraphs 3.45 - 3.51.) If the barrister accepts the recommendations, then he/she should be able to treat the matter as finally determined, subject to the complainant raising a complaint with the Legal Services Ombudsman. It is also proposed that the barrister, when accepting the Commissioner’s recommendations, will be expected to sign a binding undertaking to comply with the recommendations and any failure to do so will be actionable as professional misconduct under paragraph 905(f)
 of the Code.

3.42
A consequence of introducing the procedure set out above is that the jurisdiction of Adjudication Panels will no longer be necessary (see Annex 2 - flowchart of current processes). Therefore, in line with the Commissioner’s Recommendation 35(a), such panels will be abolished. The opportunity to have a case considered by a panel will not be removed completely as the review mechanism will allow for consideration by a panel should the barrister disagree with the Commissioner’s findings (see paragraphs 3.45 - 3.51).  

Potential problems with the proposed changes 

3.43
While the process described above appears to be relatively straightforward, there are some risks that will need to be addressed: 

3.43.1
the complexity of some service complaints might require involvement by a specialist practitioner to support the validity of the Commissioner’s findings and this may mean that complaints will take longer to process;

3.43.2
the staff of the BSB may not be able to cope with the complexity and volume of the work required in drafting reports for the Commissioner’s consideration thus adding to the length of the process. Therefore the BSB will need to ensure that the costs of providing sufficient staff resources are taken into account; 

3.43.3 barristers may routinely not accept the Commissioner’s findings and take cases to a review panel thus delaying the process and undermining the beneficial effects of the changes in terms of the speed of resolution and streamlining the processes.  If a significant number of cases go to review then the new system will not be any less complex than the current one.

3.44 The BSB considers these risks can be effectively addressed, given the calibre of current staff, with a small increase in staff numbers and by ensuring that the Commissioner’s reports are sufficiently detailed and robust to attract the confidence and respect of both barristers and complainants.  

Questions

Q.6 
Should the Commissioner be able to make non-binding recommendations for the disposal of non-disciplinary complaints and relevant hybrid cases? 

Q.7
Is it reasonable to allow non-disciplinary complaints to be determined on paper based on the Commissioner’s views and any advice he has sought? 

Q.8
Is the process for the Commissioner’s adjudication as described above a reasonable one? 

Q.9
Contrary to the Commissioner’s suggestion, should a full draft of the   Commissioner’s report, including the conclusions and recommendations, be disclosed to the parties prior to the issue of the final report? 

Q.10
Could the process outlined for the Commissioner’s adjudication be changed in any way to make it more effective or fairer to the complainant and/or the barrister? 

The right to “appeal” an adjudication by the Commissioner 
Recommendation 35(b) “An appeal mechanism against the Commissioner’s findings should be introduced which gives a barrister and, perhaps, the complainant the ability to appeal. The appeal panel’s decision should be final and binding. A failure to comply with the panel’s decision should expose the barrister to disciplinary action. The appeal panel should have a lay majority and consist of three members with a senior barrister, not necessarily a QC, acting as Chair.”
The current system 

3.45
Under the current system complaints which involve solely issues of IPS are determined by an Adjudication Panel. The barrister has a right to appeal the findings of an Adjudication Panel to an Adjudication Appeal Panel. The initial Adjudication Panel consists of four members: a lay (non-lawyer) Chair; a further lay member; and two barrister members. The Appeal Panel also consists of four members but is chaired by a barrister who is a QC. A failure to comply with the orders of either panel is considered to be professional misconduct and disciplinary action can be taken against the barrister for non-compliance. 

Rationale for the change

3.46
The extension of the Commissioner’s powers to adjudicate will mean that relevant cases are no longer referred to Adjudication Panels but instead are dealt with by the Commissioner. In these circumstances, as recommended by the Commissioner, the BSB accepts that there should be some form of review mechanism available following the Commissioner’s decision on a complaint. Given the nature of the new mechanism, we consider the term ‘review’ would be more appropriate than ‘appeal’.

The new process - review of the Commissioner’s adjudication decisions 

3.47
The Commissioner’s recommendation refers to the potential that a right of appeal could be extended to complainants. Such a right is not currently available to complainants in relation to findings of IPS. Complainants have the option of making a complaint to the Legal Services Ombudsman but that option is not available to barristers. The BSB accepts that the needs of the complainant must be balanced against the needs of the barrister. However, where a complaint has been considered in detail, clear written conclusions have been reached and the complainant has been given an opportunity to comment on the draft report, we do not consider that it is an effective use of time and resources to allow complainants to challenge the outcome when the option of complaining to the Legal Services Ombudsman about the process is open to them. This approach is in line with the processes adopted by Ombudsman’s services which do not normally provide for any formal right of appeal in relation to complaint decisions. 

3.48
We consider it is reasonable to give the barrister a right to ask for a review of the Commissioner’s decision and also that the Commissioner should be able to refer cases to the review panel where the barrister has rejected the recommendations or failed to respond. However, if the barrister accepts the Commissioner’s recommendation, he/she should be able to treat the matter as at an end, subject to the complainant’s right to go to the Legal Services Ombudsman.

3.49
The review panel’s decision will be final and binding. If, as previously stated, the barrister fails to comply with the decision of the review panel, the failure to comply will represent a breach of the Code under paragraph 905(f) and thus constitute professional misconduct for which further disciplinary action can be taken.

3.50
The Commissioner has recommended that the review panel have a lay majority and consist of three members with a senior barrister, not necessarily a QC, acting as chair. We consider that it is appropriate for the review panel to have a lay majority given that the issues under consideration will not be matters of professional misconduct but solely issues of IPS or Improper Behaviour. The BSB considers that such issues are more appropriately dealt with by people who have an independent perspective on what represents poor service or behaviour but we recognise that professional input may be necessary to ensure that decisions are made taking into account the context in which barristers work. 

3.51
The Commissioner has not stipulated the level of seniority of the barrister who might chair the review panel. If a barrister is to chair the review panel, the BSB considers it would be appropriate for the barrister to be of at least 15 years’ practising experience and also, where appropriate, a specialist in the area of law related to the complaint. However, it may be more appropriate for the review panel to be chaired by a lay person rather than by a barrister: this would be in line with the current composition of Adjudication Panels.

Questions 

Q.11
If a barrister accepts the Commissioner’s recommendations should this be the end of the matter or should complainants be given a right to a review if they disagree with the Commissioner’s recommendations? 

Q.12
Is a lay majority for the review panel reasonable?  Would a lay chair of the review panel be more appropriate than a barrister chair? 

Q.13
If the chair of the review panel is to be a senior barrister, is 15 years’ practising experience sufficient seniority?  

Introduction of Determination by Agreement

Recommendation 36:  “A new mechanism, known as ‘determination by agreement’, for dealing with cases of professional misconduct should be introduced by extending the Complaints Committee’s powers to allow it to adjudicate on allegations of misconduct, with the agreement of the barrister, and make final determinations leading to a disciplinary finding.” 

Recommendation 37:  “The Complaints Committee’s sentencing powers should be limited and the maximum sanction should be a fine of £5,000.”
The current system 

3.52
As outlined in previous paragraphs, the Committee
 currently has limited powers to determine complaints where there is evidence of professional misconduct and/or IPS. The BSB accepts that more flexibility is required within the system to allow complaints to be dealt with more speedily and avoid barristers being forced into a procedure which may be over-bureaucratic for the circumstances.

Rationale for the change 

3.53
One of the fundamental pillars of the Commissioner’s review is the desire to introduce a more proportionate and risk-based complaints system, which is both flexible and robust. As a result, a particular area of concern is the narrow range of options open for the resolution of misconduct complaints.

3.54
More than a third of barristers surveyed for the Commissioner’s review suggested mediation as an alternative to the formal disciplinary route and nearly a quarter supported the idea of some form of executive decision-making. This view was endorsed by nearly half of the Committee and disciplinary panel members.

3.55
The barristers and complainants surveyed were inclined to agree that a complaint took too long to resolve. In general, dissatisfaction with time taken to resolve a complaint increased as the length of the case increased. There was notable concern that the investigative process was long and bureaucratic and that delays in disposal were corrosive for barristers whose careers were sometimes put on hold pending the outcome of the complaint.

3.56
This, the Commissioner suggested, provided compelling evidence that there is sometimes ‘over-prosecution’ at the expense of complaints resolution. He further suggested that the current system needs structural change, which would promote flexibility and proportionality in both investigation and disposal of complaints.

3.57
The Commissioner concluded that the current limited options for dealing with professional misconduct complaints was not in the interests of the complainant, the barrister complained about or the BSB as a modern regulator. He therefore recommended that, in addition to the traditional disciplinary panel routes, an alternative route of Determination by Agreement should be considered.
The new procedure - Determination by Agreement

3.58
The new process of Determination by Agreement could apply to both complaints raised by third parties and complaints raised by the BSB of its ‘own motion’. The BSB considers it could provide a suitable alternative to the current Summary Procedure jurisdiction which only covers cases where the facts of the complaint are not generally in dispute. In this regard, it is interesting to note that the complaints which are referred to Summary Procedure panels are found proved in over 90% of cases. The large majority of the summary cases relate to complaints brought by the BSB, in particular to failures to comply with practising requirements.

3.59
The process for dealing with cases that warrant Determination by Agreement would start with the complaint being investigated as under the current system. Once the investigation has concluded the Commissioner would consider whether a complaint that disclosed evidence of professional misconduct (potentially combined with IPS and Improper Behaviour) would be suitable for Determination by Agreement. The decision would be based primarily on the level of complexity, the extent of the dispute of facts and the potential sentence that might be imposed.  Cases where suspension or disbarment may be warranted would not be suitable for Determination by Agreement.

3.60
Where Determination by Agreement is deemed appropriate, a full report of the investigation would be produced by a staff member in conjunction with a designated member of the Committee with, if appropriate, relevant specialist knowledge of the area of the law involved. 

3.61
The report would include the details of the breaches of the Code in the form of ‘charges’ which would explain the exact nature of the professional misconduct (and IPS and/or Improper Behaviour). It would set out all the available evidence and include the Committee’s findings of fact on which the final determination would be based. The parts of the report relating to the findings of fact would be sent to the barrister, and if appropriate the complainant, for comment and potential corrections in order to ensure that the factual basis is accurate. Following receipt of comments on the factual parts of the report, the conclusions drawn from the facts and the Committee’s decision about whether the charges have been proved to the required standard (in the case of professional misconduct the standard would be the criminal standard - certain so as to be sure; in the case of IPS or Improper Behaviour the standard would be the civil one - balance of probabilities) would be added. Finally the report would include the sanctions considered appropriate to any proved charges.  

3.62
The draft report would be presented to the full Committee at a meeting and the Committee would have the power to: 

· approve the contents of the report;
· amend the report; 
· dismiss the complaint;
· take no further action;
· refer the complaint back for further investigation; or
· deem the case unsuitable for determination by the Committee and refer it to a   
  Disciplinary Tribunal.
3.63
Where the Committee approves the contents of the report, it would be sent to the barrister and, if there is one, the complainant. In cases where the Committee has made a finding of professional misconduct, IPS or Improper Behaviour, the barrister would be asked to accept the Committee’s recommended disposal of the complaint and if the barrister did so, the case would be treated as formally determined and a disciplinary finding(s) placed on the barrister’s record.

3.64
The barrister would not be under an obligation to accept the Committee’s findings or sanctions. In the event that the barrister did not agree with the outcome, the case would be referred to a Disciplinary Tribunal. The report would not be disclosed to the Disciplinary Tribunal unless the charges were proved. In that situation, the report would be disclosed at the sentencing stage and, if the Tribunal’s conclusions accorded with the Committee’s original determination, this could be treated as an aggravating factor when determining sentence.

3.65
In determining whether a failure to agree to the Committee’s report for Determination by Agreement is an aggravating feature, the Tribunal would take into account the basis for the barrister’s decision not to agree with the Committee decision. Therefore barristers will be asked to give clear reasons for rejecting the Committee’s recommendations and these can later be taken into account, if necessary, when the Tribunal determines sentence. 

3.66
Any disciplinary finding which is accepted by the barrister as a result of the Determination by Agreement process will be treated in the same way as a disciplinary finding made at a disciplinary hearing. It will therefore be registered on the barrister’s record, posted on the BSB website and be disclosed to any person who enquires about the barrister’s disciplinary record. 

Range of sanctions available 

3.67
The Commissioner recommended that Determination by Agreement should only be appropriate in cases where the Commissioner/Committee is of the view that the likely sanction would be less than that of a suspension or disbarment. Therefore the range of sanctions would include all those currently available except suspension or disbarment. 

Would Determination by Agreement work?

3.68
As outlined above, the Commissioner’s review produced strong evidence in support of the view that the current system lacks the flexibility to deal with complaints in a proportionate and effective manner. The issue under consultation is therefore whether the introduction of the principle of Determination by Agreement would address this inflexibility and lack of proportionality in the system and whether it would be of practical benefit.

3.69 The objective of Determination by Agreement is to enable the Commissioner and the Committee to seek to resolve a complaint with the agreement of the barrister without the need for referral to a Disciplinary Tribunal. 

3.70 
Determination by Agreement could have the following benefits:

· it would speed up the disciplinary process for both complainants and barristers;

· it would reduce the number of disciplinary hearings;

· it would give greater proportionality and flexibility to the system;

· it would provide greater explanation for the complainant as to the reasons for a  particular outcome of a case; and

· it would give the barrister some ownership of the disciplinary process.

3.71
The potential disadvantages to the new process are:

a)
The system depends on barristers agreeing with the Committee’s assessment of a complaint and the recommended disposal.  If they do not do so, given that Summary Procedure Panels would have been abolished (see paragraph 3.91) more cases could end up being considered at full Disciplinary Tribunals with the attendant cost and time implications. However, the introduction of three person Tribunal panels would create some flexibility and reduce costs. 

b)
The new process needs to take account of both the barrister’s and the complainant’s needs and it may be that some consultees will be concerned that the process only includes limited lay input in the decision-making process. However, it should be taken into account that the final decision as to whether to issue a Determination by Agreement report will be made by the Committee which includes lay members. The decision as whether to proceed with a Determination by Agreement would only be taken if the majority of lay members present at a Committee meeting agreed. This would provide an important safeguard against the profession being accused of trying to prevent issues being aired at a Disciplinary tribunal. 

c)
Complainants may feel that their complaint, if resolved through agreement by the barrister, has not been given similar weight to those cases referred to a Disciplinary Tribunal. This may give rise to greater referrals to the Legal Services Ombudsman and higher dissatisfaction in the service provided. However, it can be made clear to complainants that the approach to sentencing is the same as would be adopted by a Disciplinary Tribunal and that any findings will be disclosed in the same way as those imposed by a Disciplinary Tribunal.

d)
Investigation by the BSB Complaints Team and determination by the BSB Complaints Committee may give rise to criticism that the BSB is both judge and jury in the complaints process. However, such a criticism would seem to be negated by the consensual nature of Determination by Agreement and the ability of the barrister to choose a full disciplinary hearing if an agreement as to disposal is not possible.
3.72
Of the above, the two greatest risks are the lack of confidence in the outcome of complaints from complainants and the risk that barristers do not agree with the Committee report. These risks could result in the advantages of the new approach being negated. If Determination by Agreement is introduced the BSB would need to decide how best to mitigate these risks. We consider that the steps set in the following paragraphs might help to address these risks. 

3.72.1
First, the reports prepared by the Committee should be sufficiently detailed and robust to allow the complainant to see that all issues have been taken into account.

3.72.2
Second, the Committee should be able to offer barristers a reduced sentence if a Determination by Agreement is accepted. This would be equivalent to an ‘early guilty plea’ in a criminal case thereby providing an incentive to the barrister to accept the Committee’s proposals.

3.72.3 
Third, it would seem sensible, where Determination by Agreement is considered appropriate, for the barrister to be contacted prior to the report being written to establish if he/she is prepared to consider having the case disposed of by the Committee. If the barrister is unwilling to consider such a disposal, the matter would be referred to the Committee in the normal way for consideration of referral to a Disciplinary Tribunal. This would avoid unnecessary time and resources being wasted on instituting the Determination by Agreement process when the barrister will not agree. 

3.73 The above are all useful tools for mitigating the risks presented by the new procedure but it is very difficult at this stage, in the absence of clear evidence, to say with any certainty that the risks will not materialise. It would be useful therefore to receive views on whether consultees consider these are real or likely risks.

Questions

Q.14
Does the Determination by Agreement process provide appropriate proportionality and flexibility to the existing system?

Q.15
Do you consider that that the new process might have a negative impact on complainants? If so, do you consider there are any ways this impact can be addressed within the proposed new process? 

Q.16
Do you think that Determination by Agreement will work in practice? If not, are there any revisions to the process that you would recommend?

Q.17
Are there any alternatives to Determination by Agreement?

Q.18
Is it right that barristers who consent to Determination by Agreement should receive a reduced sentence than if the case was determined before a Disciplinary Tribunal?

Q.19
Should the Committee report be made available to the Disciplinary Tribunal when sentence is determined?

Composition of the Complaints Committee

Recommendation 20:  “The composition of the Complaints Committee should reflect a more even balance between barrister and lay members. Over a four year period the barrister membership should be reduced by one-third and, under terms of rigorous open competition, the lay membership should be doubled.”
The current Committee

3.74
The current composition of the Committee is 53 barristers and 11 lay members (normally 12). There is one Chairman (currently required to be a barrister) and four Vice Chairs (two barristers and two lay members). Aside from the five office holders, the remaining 59 members are split into two “teams”.

3.75
When a complaint is referred by the Commissioner to the Committee, the file is sent to a barrister member of the Committee to review the file and prepare a report for consideration by the Committee. Currently, this work is only undertaken by barrister members.
3.76
The Committee is scheduled to meet fortnightly and the two teams alternate attendance. Each team is made up of 25 barrister members and five lay members.  The five office holders normally attend every meeting. The Committee is currently organised so that, at any given meeting, about 20% of the members present are lay members, and 80% are barrister members. However, on occasion, the proportion of lay members present can be less, particularly where the number of barristers attending is increased due to members needing to attend to present cases. The minimum number of lay members that are required to be present at a meeting is two. Therefore the proportion of lay members at a meeting could potentially be below 10%.  
The rationale for change

3.77
In his report, the Commissioner recognised the significance and high quality of the contribution to the complaints system of pro bono work by barrister members of the Committee. He noted the necessity of the Committee having a wide range of barristers from different areas of practice to provide expert advice to the Committee:  
“The composition of the Complaints Committee takes its essential character from the need to have sufficient numbers of barrister members with expertise across the broad range of cases which come before the Committee.”

3.78
However, the Commissioner also noted the need to address complainants’ perceived lack of confidence in the independence of the complaints processes. The Commissioner wrote:

“Part of the reason for the dissatisfaction expressed by complainants is explained by a finding that 74 per cent of complainants agree or strongly agree with the statement that ‘the whole system is stacked against the person complaining.’

This general view of complainants was reiterated by the National Consumer Council who made clear that the perceived lack of independence from the profession;

‘…undermines consumer confidence. Consumers will not have confidence in a complaints system where lawyers judge their own. The composition of the Conduct Committee fails this test. The requirement that a complaint cannot be dismissed without the consent of the majority of lay members present is helpful, but it is an insufficient safeguard since the imbalance of barrister members present at meetings risks squeezing out the voice of lay members.’”

3.79
The Commissioner noted that 50 barrister members is probably excessive for the tasks to be performed and in recommending a greater balance between lay and barrister members on the Committee, he set out three objectives:

· to maintain the high quality pro bono work and the wide range of expertise  

  offered by barrister members of the Committee;

· to increase consumer confidence in the complaints process by reducing the  

  perception that the Committee lacks independence and is biased against   

  complainants; and 

· to increase the confidence of lay members in contributing to the discussion and 

     work of the Committee. 

The proposed changes to the composition of the Committee 

3.80
The Commissioner’s recommendation for incremental change over the course of a four year period would result in a reduction of the barrister members by four members each year for two years and then five members each year for the following two years, and an increase in lay members by three per year for four years. The end result would be a Committee with a composition of 35 barrister members and 24 lay members by 2012.

3.81
The BSB accepts that this may cause concern about a potential increase in the workload of individual Committee members. However, this issue needs to be considered in the context of the implementation of all the Commissioner’s recommendations some of which are not referred to in this paper. A number of  the recommendations will result in a potential reduction in the workloads of the Committee members, particularly the recommendations that complaints be referred back to chambers for resolution and the extension to the Commissioner’s power to adjudicate.

3.82
The recruitment for the Committee membership for 2008 has been completed and it would therefore be impracticable to amend the composition of the Committee until the recruitment phase for the 2009 membership. However, it is still possible to make administrative changes during the course of 2008 to create a better balance of lay and barrister members at individual Committee meetings. Such changes could include changing the frequency at which lay members attend meetings by organising the Committee into different groups. There is potential by doing this, to increase the proportion of lay members present at meetings from the current 20% to between 25% and 40%.

Questions 

Q.20
Do you agree with the principle of rebalancing the Committee to increase the lay membership? 

Q.21
If yes to Q20, do you believe that reducing the barrister membership by one third and doubling the lay membership over a four-year period will accomplish the objectives set out in paragraph 3.79 above?

Q.22
Do you consider that immediate steps should be taken to alter the balance of the Committee by administrative action? 

Q.23
Do you have any suggestions for additional ways to increase the participation of lay members in the work of the Committee?

Composition and jurisdiction of Disciplinary Tribunals

Recommendation 39: “The Bar Standards Board should abolish Informal Hearings and Summary Hearing panels.”
Recommendation 40: “Disciplinary Tribunals should deal with all disciplinary cases but should be constituted differently according to the seriousness of the alleged offence. Where a case is likely to lead to a sentence of three months’ suspension or less, the Tribunal should be constituted under a three-person panel chaired by a QC with one barrister and one lay member. Where a case appears to warrant a higher sanction including disbarment, the matter should be referred to a five-person panel chaired by a Judge with two lay members and two barrister members.” 

Recommendation 41: “The decision as to which type of panel the case should be heard by should be taken by the Complaints Committee at the time of referral.”
Recommendation 42: “Where a three-person panel considers, after making a determination of guilt, that its sentencing powers are not sufficient, it should be able to refer the case to a five-person panel for sentence only.”

The current processes

3.83
At present there are three different panels which have the jurisdiction to deal with charges of professional misconduct. The panels can deal with charges of IPS but only if they are combined with charges of professional misconduct. The panels are: 

· Informal Hearing panels;

· Summary Procedure panels; and

· Disciplinary Tribunals.

3.84
Each panel operates under its own set of rules. Informal Hearings have fallen into disuse in recent years and are no longer considered relevant to the system. The Summary Procedure jurisdiction is covered by Annex L of the Code of the Conduct and the regulations applicable to Disciplinary Tribunals are contained in Annex K. 

3.85
Summary Procedure hearings are reserved for cases where there are no significant disputes about the facts which cannot be resolved by the panel, the barrister agrees to the Panel being heard under the summary jurisdiction and the breach would not warrant a sentence of more than three months’ suspension from practice. 
 The sentencing powers of a Summary Procedure panel are therefore limited to a maximum suspension of three months and the maximum fine that can currently be imposed (£500).
 A Summary Procedure panel consists of three people: a Chair who must be a QC; a lay member; and a barrister member.  Charges of professional misconduct are brought against the barrister and the panel will decide on the papers, and by questioning the barrister, if there is sufficient evidence to prove the charges. A representative of the BSB attends the hearings but is not responsible for presenting the case. 

3.86
Disciplinary Tribunals (the Tribunal) are reserved for cases where there is significant dispute about the facts and/or where the breach may warrant a sanction of more than three months’ suspension. Under the current system, even if the breach of the Code is minor, where there is a dispute of facts that the Committee considers cannot be resolved by a Summary Procedure panel, the matter must be referred to a Disciplinary Tribunal as the Tribunal is the only jurisdiction that can determine disputes of facts by hearing oral evidence under oath.

3.87
The format of a Tribunal follows, in general, the format of a criminal trial but the Tribunal is not limited to the strict rules of criminal or civil evidence or procedure. Each Tribunal case goes through a case management phase where directions as to the conduct of the Tribunal and the service of papers are agreed either on paper or at an oral hearing in front of a High Court Judge. When the case is ready for the full hearing, a Tribunal will be convened consisting of a five-person panel: a Judge (usually a Circuit Judge) as Chair; two lay members; and two barristers. The Tribunal currently has the power to impose the full range of sentences including unlimited suspensions, fines up to £5,000 and disbarment from the profession. 

The rationale for change 

3.88
The BSB accepts the Commissioner’s view that there is no valid reason to continue operating three different jurisdictions for hearing disciplinary cases. This creates unnecessary complexity, making the system hard to understand and less accessible for both barristers and complainants.

3.89
If the proposals set out above regarding the introduction of the new concept of Improper Behaviour (paragraphs 3.12 - 3.32) and Determination by Agreement (paragraphs 3.52 - 3.73) are implemented, then the use of the summary and informal hearing jurisdictions will decrease given that many complaints related to relatively minor breaches of the Code are likely to be resolved under the new processes. 

3.90
The BSB considers it is unnecessary to require that all cases where there is a dispute of facts are heard before a Circuit Judge. We therefore consider that creating one jurisdiction for all disciplinary cases with the ability to have three or five person panels, would be an appropriate and effective use of resources and create a more streamlined system. As a result the Informal Hearing and Summary Procedure jurisdictions would be abolished in line with Recommendation 39.

The new process for Disciplinary Tribunals 

3.91
It is not proposed to make substantial changes to the current Disciplinary Tribunal process and the Tribunals would continue to operate much in the same way as currently. However, the new rules would allow for two different types of Tribunal Panel: a three-person panel consisting of a Chair, a lay member and a barrister member; and a five-person panel as currently used for Tribunals. The three person panel would be able to hear evidence and decide disputes of fact in the same way as a five-person panel but its powers of sentencing would be restricted in the same way as Summary Procedure panels are currently restricted ie with a limit of three months’ suspension as the maximum sentence.

3.92
The Committee would be responsible for deciding, when referring a case to the Disciplinary Tribunal, whether it should be heard by a three or five person panel. The decision would be based on the potential sentence that might be imposed for the breach if the charges are proved. If a case is referred to a three-person Disciplinary Tribunal and if, after finding any charges proved, the panel considers that more than three months’ suspension may be warranted, it would have the power to refer the case to a five-person panel for sentencing only.

3.93
The area that may give rise to problems is the current requirement that all Disciplinary Tribunal cases must be subject to a preliminary oral case management hearing (known as Directions Hearings) in front of a High Court judge. 
 This preliminary hearing can only be avoided if the defendant barrister agrees the directions on paper. Increasingly, directions are agreed on paper but the decision as to whether an oral hearing takes place is in the hands of the barrister. Further, if the barrister does not respond, it is impossible to agree directions on paper and therefore a hearing must be held. This is not an effective use of judicial time and it is a waste of resources to hold oral Directions Hearings where the disagreements between the parties about the directions are minor. 

3.94
The BSB proposes that Directions Hearings will no longer be a requirement.  In order to address the potential increase in the number of Directions Hearings that would otherwise be required under the new jurisdiction, the expectation will be that directions will either be agreed between the BSB and the barrister on paper or determined by a Judge based on written submissions. It will only be in exceptional cases that an oral hearing will take place and the decision as to whether such a hearing is necessary will be taken by the Judge after considering the papers. In this way, the number of preliminary hearings will be substantially reduced and judicial hearing time will be reserved for those cases that warrant it. 

Questions 

Q.24 
Do you agree that the Informal Hearing and Summary Procedure jurisdictions should be abolished and replaced with one Disciplinary Tribunal jurisdiction with three and five person panels?  

Q.25
Should the maximum sentence for a three person panel be the same as the current maximum sentence for a Summary Procedure panel (ie a fine or three months’ suspension)? 

Q.26
Should directions for Disciplinary Tribunal cases be agreed on paper, except in cases where the judge directs (having considered written submissions) that an oral hearing is required?

Review of current sentencing options

Recommendation 43: “The Bar Standards Board should review the current sentencing options with a view to creating greater flexibility in sentencing and adding suspended sentences to the list of available sanctions.”

Current sanctions for IPS
3.95
The sanctions currently available for IPS are:

· a formal apology to the complainant; 

· repayment or foregoing of fees in respect of inadequate professional services;

· payment of compensation to the complainant of up to £5,000;

· completion of additional CPD hours; and/or

· restrictions on public access work. 

Warnings and Fines

3.96
In 2005, the Bar Council made changes to the Code which removed a range of breaches of the Code from automatically being treated as professional misconduct. Instead the breaches can be addressed by the imposition of a warning and/or fine imposed by the Committee. The current level of the fine is £100 but this will increase to £300 from 1 January 2008. The full range of breaches which are subject to the warnings and fines system are set out in paragraph 901.1 of the Code and they include matters such as failure to comply with practising requirements, failing to respond to complaints, being discourteous, holding out as a barrister when not entitled do so and failing to administer Chambers properly. (Repeated or serious breaches of the relevant paragraphs can amount to professional misconduct.
)

Current sanctions for professional misconduct

3.97
The sentence options currently available for professional misconduct are: 

· disbarment;

· suspension from practice;

· prohibition (temporary or permanent) from accepting public access instructions;

· fine up to £5,000 payable to the Bar Council;

· repayment or foregoing of fees;

· completion of additional CPD hours;

· reprimand; 

· advice as to future conduct; and/or

· no further action.

3.98
Additionally, whether or not a Disciplinary Tribunal finds a charge proved, it may notify a barrister’s Inn if it considers that the circumstances of the complaint are relevant to the barrister’s capacity as a pupil supervisor.

Potential additional sentences

3.99
The BSB considers that the range of current sentences available is relatively wide and on the whole is appropriate. We consider that the sentence options set out above should remain in place. However, we recognise that there is currently no clear provision for imposing ‘suspended sentences’ ie sentences which will not be implemented unless the barrister commits a further offence within a specific period. We also recognise that in some cases it may be appropriate to expect a barrister, who has demonstrated a lack of understanding of their professional duties, to undertake some form of test in professional conduct and ethics. Finally, the current fine limits of £500 under the Summary Procedure jurisdiction and £5,000 at a Disciplinary Tribunal have not been reviewed for 17 years and therefore we consider that the limits should be increased. 
Suspended sentences

3.100
The availability of suspended sentences would undoubtedly provide greater flexibility in the sentencing process. However, consideration needs to be given to the precise application of this power.

3.101
The intention would be to use suspended sentences to bolster the deterrent effect of sentencing and give barristers, in appropriate circumstances, the opportunity to improve their behaviour. However, we do not consider they should be used to justify harsher sentences. Therefore when considering whether to impose a suspended sentence the panel would be directed to consider the appropriate level of sentence if it were imposed immediately and only then consider whether to suspend the sentence. 

3.102
Not all sentences would be appropriate for suspension and it is proposed to limit the option to suspensions from practice and fines. The Committee (during the course of a Determination by Agreement case) and both the three and five person panels of a Disciplinary Tribunal would have the power to impose suspended sentences. The Committee’s powers would be limited to suspending the payment of a fine as it is not proposed that the Committee would have the power to recommend suspension from practice. 

3.103
The period during which a sentence would be suspended needs to be long enough to ensure that it has an effect on the barrister’s future behaviour but should not be too lengthy. We therefore propose that the minimum period would be six months and the maximum two years (this would not have any effect on a panel’s decision to make a sentence conditional ie imposing a sentence that will automatically be implemented if certain conditions are not met within a specified time). It is proposed that ‘exceptional circumstances’ should be required before a sentence could be suspended. Such circumstances would include: 

· the background to the breach;

· the barrister’s conduct subsequent to the breach of the Code; and 

· the personal circumstances of the barrister (at the time the breach occurred and 

     thereafter up to the time of sentence). 

3.104
The suspended sentence would only be activated by a breach of the Code which amounted to professional misconduct and therefore would not be activated as a result of the imposition of a warning or fine, or proved cases of IPS or Improper Behaviour. The decision as to whether to activate a suspended sentence would be taken by the Committee (in the course of Determination by Agreement) or by the panel hearing the new offence but subject to the Committee or panel having the relevant sentencing powers. Therefore, if the sentence which had been suspended included a suspension from practice, then the Committee would be unable to deal with the new matter (or activate the suspended sentence) by way of Determination by Agreement and would have to refer the case to the Disciplinary Tribunal. By the same token, if the suspended sentence was one of over three months’ suspension from practice, the sentencing for the new offence and the decision as to whether to activate the suspended sentence would have to be taken by a five person panel. Therefore the Commissioner and Committee, when deciding whether a case is appropriate for Determination by Agreement or which type of panel should hear the new offence, will need to take into account any suspended sentence previously imposed. 

The Professional Conduct and Ethics test

3.105
The test envisaged for this new sentencing option would be based on the current Aptitude Test which is taken by solicitors who wish to transfer to the Bar. It is likely that the test would be developed by the BSB but this will need to be decided in negotiation with the current providers of the Aptitude Test. Failure to pass the test within the stipulated period would constitute a failure to comply with a sanction imposed, and therefore leave the barrister open to further disciplinary action for professional misconduct.

Increased fine limits 

3.106
The current fine limits are too low given that they were set 17 years ago. The BSB consider that, with the introduction of one Disciplinary Tribunal to hear all cases, there is no need to retain any disparity in the level of fine that can be imposed by a three person or five person panel. If the current limit of £5,000 were to be increased in accordance with inflation, the new level would be approximately £8,000. However, the BSB considers that this level is still too low to provide a proper range of sanctions. We invite suggestions as to the amount of the upper limit and views on whether fines should be unlimited. 

Questions 

Q.27
Do you agree with the proposals to add additional sentences to the current range available including increasing the maximum fine limit or making it unlimited? 

Q.28
Do you have any additional suggestions for further sentences? 

 Annex 1 - List of questions 

Strategic objectives and criteria for deciding action (p19)

Q.1
Do you agree that the strategic objectives and criteria for deciding action are reasonable and cover all the relevant issues?

Q.2
Is it reasonable and acceptable to allow the Commissioner to determine, based on the strategic objectives and criteria for taking action, the route by which a complaint will be determined?

Improper Behaviour (p 25)

Q.3 
Do you agree with the proposals for the introduction of a new concept of Improper Behaviour? 
Q.4
If so, do you agree with the definition of Improper Behaviour as set out in paragraph 3.24 above? 

Q.5 
Do you agree with the proposed sanctions for Improper Behaviour and the proposals for the disclosure of Improper Behaviour findings? 

Extension of Commissioner’s to adjudicate (p 29)

Q.6 
Should the Commissioner be able to make non-binding recommendations for the disposal of non-disciplinary complaints and relevant hybrid cases? 

Q.7
Is it reasonable to allow non-disciplinary complaints to be determined on paper based on the Commissioner’s views and any advice he has sought? 

Q.8
Is the process for the Commissioner’s adjudication as described above a reasonable one? 

Q.9
Contrary to the Commissioner’s suggestion, should a full draft of the Commissioner’s report, including the conclusions and recommendations, be disclosed to the parties prior to the issue of the final report? 

Q.10
Could the process outlined for the Commissioner’s adjudication be changed in any way to make it more effective or fairer to the complainant and/or the barrister? 

The right to appeal an adjudication by the Commissioner (p 32)

Q.11
If a barrister accepts the Commissioner’s recommendations should this be the end of the matter or should complainants be given a right to review if they disagree with the Commissioner’s recommendations? 

Q.12
Is a lay majority for the review panel reasonable?  Would a lay chair of the review panel be more appropriate than a barrister chair? 

Q.13
If the chair of the review panel is to be a senior barrister, is 15 years’ practising experience sufficient seniority?  

Determination by Agreement (pp 38-39)

Q.14
Does the Determination by Agreement process provide proportionality and flexibility to the existing system? 

Q.15
Do you consider that that the new process might have a negative impact on complainants?  If so, do you consider there are any ways this impact can be addressed within the proposed new process? 

Q.16
Do you think that Determination by Agreement will work in practice? If not, are there any revisions to the process that you would recommend?

Q.17
Are there any alternatives to Determination by Agreement?

Q.18
Is it right that barristers who consent to Determination by Agreement should receive a reduced sentence than if the case was determined before a Disciplinary Tribunal?

Q.19
Should the Committee report be made available to the Disciplinary Tribunal when sentence is determined?

Composition of the Complaints Committee (p 42)

Q.20
Do you agree with principle of rebalancing the Committee to increase the lay membership? 

Q.21
If yes to Q20, do you believe that reducing the barrister membership by one third and doubling the lay membership over a four-year period will accomplish the objectives set out in paragraph 3.79 above?

Q.22
Do you consider that immediate steps should be taken to alter the balance of the Committee by administrative action?

Q.23
Do you have any suggestions for additional ways to increase the participation of lay members in the work of the Committee?

Composition and jurisdiction of the Disciplinary Tribunal (p 46)

Q.24 
Do you agree that the Informal Hearing and Summary Procedure jurisdictions should be abolished and replaced with one Disciplinary Tribunal jurisdiction with three and five person panels?  

Q.25
Should the maximum sentence for a three-person panel be the same as the current maximum sentence for a Summary Procedure panel (ie a fine or three months’ suspension)? 

Q.26
Should directions for Disciplinary Tribunal cases be agreed on paper, except in cases where the judge directs (having considered written submissions) that an oral hearing is required?

Sentencing options (p 51)

Q.27
Do you agree with the proposals to add additional sentences to the current range available including increasing the maximum fine limit or making it unlimited? 

Q.28
Do you have any additional suggestions for further sentences? 

Annex 2 - Flow chart of current processes
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Annex 3 - Flowchart of proposed new processes 
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Annex 4 - List of Consultees

All members of the Bar

All Heads of Chambers

Bar Standards Board Committees/Panels

Consumer Panel

Complaints Committee

Education and Training Committee

Equality and Diversity subgroup

Qualifications Committee

Quality Assurance Committee

Standards Committee

Bar Council Committees/Panels

Access to the Bar Committee

Alternative Dispute Resolution Committee

Bar Council GMC

Bar Human Rights Committee

Employed Barristers’ Committee

Equality and Diversity Committee

European Committee

Fees Collection Committee

Finance Committee

Information Technology Panel

International Relations Committee

Law Reform Committee

Legal Services Committee

Policy and Research Group

Professional Practice Committee

Public Affairs Committee

Remuneration Committee

Training for the Bar Committee

Young Barristers’ Committee

Consumer bodies

National Consumer Council

Welsh Consumer Council

Which?

Licensed Access organisations

Architects Registration Board

Architecture & Surveying Institute 

Association of Authorised Public Accountants

Association of Average Adjusters

Association of Consultant Architects

Association of Taxation Technicians

Chartered Association of Certified Accountants

Chartered Institute of Loss Adjusters

Chartered Institute of Management Accountants

Chartered Institute of Taxation

Chartered Insurance Institute

Faculty of Actuaries

Incorporated Society of Valuers & Auctioneers

Institute of Actuaries

Institute of Chartered Accountants in England and Wales

Institute of Chartered Accountants in Ireland

Institute of Chartered Accountants of Scotland

Institute of Chartered Secretaries and Administrators

Institute of Chemical Engineers

Institute of Financial Accountants

Institution of Civil Engineering Surveyors

Institution of Civil Engineers

Institution of Engineering and Technology

Institution of Mechanical Engineers

Institution of Structural Engineers

Insolvency Practitioners Association

Royal Institute of British Architects

Royal Institution of Chartered Surveyors

Royal Town Planning Institute

Other bodies

AdviceUK

Advocacy Training Council

Association of Muslim Lawyers

Association of Women Barristers

Attorney General

Bar Mutual Indemnity Fund

Chancellor of the High Court

Chartered Institute of Patent Agents

Circuits

Equality and Human Rights Commission

Council of the Inns of Court

Council of the Inns of Court disciplinary panel lay members

Council of the Inns of Court Disciplinary Tribunal chairs

Council of the Inns of Court Directions Judges

Council for Licensed Conveyancers

Crown Prosecution Service

Department for Business, Enterprise and Regulatory Reform

Inns of Court

Institute of Barristers’ Clerks

Institute of Legal Executives

Institute of Paralegals

Institute of Trade Mark Attorneys

Law Centres Federation

Legal Action Group

Legal Complaints Service 

Legal Practice Management Association

Legal Services Commission

Legal Services Consultative Panel

Legal Services Ombudsman

Lord Chief Justice

Master of the Rolls

Ministry of Justice

National Association of Citizens Advice Bureaux

Office of Fair Trading

Office of the Immigration Services Commissioner

President of the Family Division

President of the Queen’s Bench Division

Society of Asian Lawyers

Society of Black Lawyers

Solicitor General

Solicitors Regulation Authority

South East Circuit Minorities Committee

Specialist Bar Associations

The Law Society

Victim Support

Annex 5 - Glossary of Terms

	Term
	Definition

	Bar Standards Board (‘the BSB’)
	The Board established to exercise and oversee the regulatory functions of the Bar Council.

	Complaints Commissioner (‘the Commissioner’)
	An independent non-lawyer appointed to receive, consider and direct the investigation of complaints against barristers raised by anybody other than the Bar Standards Board. 

	Complaints Committee (‘the Committee’)
	The Committee of the Bar Standards Board responsible for dealing with complaints against barristers.

	Code of Conduct  (‘the Code’)
	The rules of professional conduct and standards to which all barristers must adhere. 

	Professional misconduct
	A failure to comply with any provision of the Code of Conduct, except those paragraphs referred to in paragraph 901.1 of the Code. 

	Lay member
	A non-lawyer who is appointed to the Complaints Committee or a disciplinary panel. 

	Queen’s Counsel/QC
	An award given to senior barristers who have demonstrated excellent advocacy skills in their specialist field of law.  The status is only awarded following application to and consideration by, an independent appointments panel. 

	Silk 
	Another name given to the Queen’s Counsel award.

	Inadequate Professional Service (‘IPS’)
	Such conduct towards a [barrister’s client] or performance of professional services for that client which falls significantly short of that which is to be reasonably expected of a barrister in all the circumstances.

	Hybrid cases 
	Any complaint which involves allegations of professional misconduct combined with inadequate professional service and/or Improper Behaviour. 

	Adjudication Panel
	A panel reserved for determining complaints that only involve allegations of inadequate professional service. A panel comprises two lay members (one of whom will act as Chair) and two barristers.

	Informal Hearing 
	A disciplinary panel reserved for determining complaints of minor professional misconduct combined with inadequate professional service. A panel comprises two barristers (one of whom will act as Chair) and two lay members.

	Summary Procedure Panel 
	A disciplinary panel currently reserved for determining complaints of professional misconduct (possibly combined with inadequate professional service) where the charges do not warrant more than three months’ suspension, the barrister agrees the facts of the complaint and also agrees to the case being heard under the summary jurisdiction.  A panel consists of three people with a QC chair, a lay member and a barrister member. 

	Disciplinary Tribunal 
	A formal hearing conducted along the lines of a criminal trial with a five-person panel chaired by a Circuit Judge with two lay members and two barristers.  The Tribunal has the full powers of sentencing which include unlimited suspension from practice and disbarment. 

	Lay client
	A member of the public or a company on whose behalf a solicitor has instructed a barrister or a member of the public or a profession who has instructed a barrister direct under the licensed or public access schemes. 

	Non-client 
	Anyone who the barrister has not been directly instructed to act for e.g. a witness, a judge or the solicitor representing the client on the other side of case.

	Chambers
	A place from which one or more self-employed barristers carry on their practice.

	Non-disciplinary  complaints
	Complaints which are assessed as not requiring the Bar Standards Board to take action to discipline a barrister and are instead focussed solely on resolving the complainant’s concerns via non-disciplinary action. 


� Code of Conduct - paragraph 901.5


� Commissioner’s Report - pps 25-29


� Commissioner’s Report - p32


� Commissioner’s Report - p7


� Commissioner’s Report - p41


� Approximately 800 complaints per year including both third party and BSB complaints


� Commissioner’s Report – p 38


� Commissioner’s Report - Chapter 8


� Commissioner’s Report - p38


� Commissioner’s Report - p 62


� The BSB has approved an increase in the compensation limit to £15,000 for all incidents of IPS arising after 20 September 2007.


� Code of Conduct - Annex P - Adjudication Panel and Appeal Rules, rule 11; Annex L - The Summary Procedure Rules, rule 9(d); Annex K - The Disciplinary Tribunal Regulations, regulation 19(2)(b).


� Code of Conduct - Annex J, rule 36(d) 


� Code of Conduct - paragraph 301


� Rule 11 of the Complaints Rules also includes dismissing a complaint because it is: frivolous or vexatious; lacks substance; cannot be properly investigated; the barrister is unable to respond; it is insufficiently serious to justify action; or for any reason is not apt for consideration by the Committee. 


� The BSB has approved an increase in the compensation limit to £15,000 for all incidents of IPS arising after 20 September 2007 


� Code of Conduct - paragraph 905(f) reads “[A barrister must] comply in due time with any sentence or suspension imposed or direction made or undertaking accepted by a tribunal panel or person pursuant to the rules [set out in the relevant Annexes to the Code]”.


� Any references in this paper to the ‘Committee’ should be read as references to the Complaints Committee


� Commissioner’s Report - p38


� Code of Conduct - Annex J - The Complaints Rules - rule 36(g)


� Code of Conduct - Annex L - The Summary Procedure Rules - rule 9(b)


� Code of Conduct - Annex K - The Disciplinary Tribunal Regulations, regulation 9(10).


� The BSB has approved an increase in the compensation limit to £15,000 for all incidents of IPS arising after 20 September 2007 


�  Code of Conduct - paragraph 901.5


� Code of Conduct - Annex K - The Disciplinary Tribunal Regulations, regulation 19(2)(a)


� Code of Conduct - Annex J - The Complaints Rules - rule 19(4)


� See paragraph 905(f) of the Code.
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