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Quality Assurance Scheme for Advocates (QASA)

Overview

1. The Quality Assurance Scheme for Advocates (‘QASA’ or ‘the Scheme’) will regulate the quality of all advocates appearing in the criminal courts in England and Wales, whether they are barristers, solicitors, or legal executives
. The Scheme will include all advocates wherever they are based and will therefore cover QCs, CPS in-house barristers and solicitors, self-employed barristers, and other in-house advocates.  

2. All advocates appearing in the criminal courts will need to join the Scheme - advocates cannot opt out.
3. The scheme has received the approval of the Council of Circuit Judges and a working group of Circuit Judges has been established under HHJ Atherton in order to discuss the detailed implementation of the scheme.  This scheme has the full support of Lord Judge CJ. 
4. The scheme has been the subject of three consultations to date. Issues raised during the third consultation process have identified the need to undertake further evidence gathering to determine whether adjustments to the scheme are necessary to ensure that the scheme does not produce unintended consequences contrary to the public interest and to access to justice. This work is being undertaken in parallel to other ongoing work on the scheme so that the scheme can become operational from April 2012.  
5. Further information on the Scheme, including frequently asked questions, can be found on the BSB’s website at www.barstandardsboard.org.uk. 

Impact of recent events on the Scheme

6. Members of the Bar will be aware of recent commentary which suggested that QASA will affect the level of fees paid to advocates and that Queen’s Counsel will be remunerated at the same rate as QASA level 4 advocates. The setting of fees is a matter for the Ministry of Justice and the MoJ confirmed on 5 October 2011 that they have no current plans to change the Advocates Graduated Fees Scheme (AGFS). The use of QCs will continue to be determined by judges and QCs will be paid under the AGFS.
7. It should be made absolutely clear that the regulators remain committed to the implementation of a quality assurance scheme. The fundamentals of the Scheme are in place, have been agreed and are not open for re-negotiation. 
Fundamental elements of the Scheme

8. The Scheme has been developed by the Joint Advocacy Group (JAG), which comprises representatives from the Bar Standards Board (BSB), Solicitors Regulation Authority (SRA) and ILEX Professional Standards (IPS), following three formal consultations and extensive informal consultation with all interested parties.

9. An Advisory Group, chaired by Lord Justice Thomas, has also been established, which comprises representatives from the Judiciary and all other key parties (e.g. CPS, LSC, Bar Council, Law Society etc) to the Scheme. This Group has considered and commented upon each element of the Scheme. 

10. The main principles of the Scheme are:
1. The Scheme will include accreditation at 4 levels.

· All criminal advocates will be accredited at a level mapped against the complexity of work which they undertake - from advocates practising solely in the Magistrates’ Courts at Level 1 up to those undertaking the most complex work at Level 4.
· A Statement of Standards will be published which will set out the competences underpinning each of the overarching advocacy standards that will be required of advocates at each level. These competences will appear on the Criminal Advocacy Evaluation Form which will be used by Judges to evaluate an advocate’s performance.
· Cases will be assigned a level, reflecting their complexity (from summary trials in the Magistrates’ Court at Level 1 to the most serious, novel and difficult homicides and sexual offences at Level 4). The level of the case will be determined by the advocate and their instructing solicitor using guidance produced by JAG.  Each criminal offence has been given an indicative level and the guidance will provide factors that should be taken into account when deciding whether to deviate from the presumptive level.

· An advocate who wishes to undertake criminal advocacy must first be initially accredited. To do this, the advocate self-assesses what level they believe most suits their current practice.  Guidance will be given on what to consider when self-assessing. A percentage of all advocates will be sampled to ensure self-assessments are genuine and supported by evidence (such as proof of regularly undertaking work at that level over the previous 12 months). The advocate will be issued with a provisional licence at their self-assessed level and will be required to validate that level through judicial evaluation in two of their next four cases. Once validated they will be awarded their full licence at that level. An advocate who fails to get validated (because they are deemed not to be competent at their self-assessed level) will be provisionally licensed at the level below and must secure validation at that level.

· Criminal advocates would only be permitted to complete cases assigned to their level (and the levels below). However, there would be flexibility in the Scheme to enable advocates in exceptional circumstances to undertake cases above their level; for example where a case level changes in reflection of increasing complexity but the advocate still has the requisite competence to continue to act. Guidance on the circumstances in which this may be acceptable will be available.

2. Advocates would be able to apply to move up a level when they have the requisite experience and skill.

· The scheme is designed to assess the competence of an advocate and there are two forms of assessment, judicial evaluation and evaluation by an approved assessment organisation.  Judicial evaluation is a key form of assessment and advocates who use the assessment organisation route will still need to be judicially assessed at various stages.

· In the case of progression to the next level an advocate will be judicially assessed on a minimum of two occasions irrespective of the assessment route. 

· All High Court Judges and Circuit Judges dealing with criminal cases will be trained, in order to ensure consistency of evaluation, before they are able to assess advocates as part of the Scheme. 

· JAG will accredit a small number of assessment organisations. In order to be accredited, organisations will have to demonstrate that their assessors have sufficient experience of assessing criminal advocacy at the level at which they will assess. They will also need to have in place the resources and infrastructure to deliver the training across England and Wales.

· Single evaluations/assessments would not be determinative. Ultimately, the advocate’s regulator will decide whether the evidence submitted (including the evaluations/assessments) demonstrates the advocate’s competence to move up a level or to be re-accredited at the same level.

· In circumstances where a regulator has concerns about the evidence submitted it could request further information or refuse the application.

3. All advocates would be required to re-accredit at their level every 5 years. 

· The process for periodic re-accreditation will be similar to the process for applying for accreditation at a higher level, albeit that the advocate would be assessed against the competences required of advocates at their existing level. An advocate who attends an assessment centre for the purpose of re-accreditation must be judicially assessed in at least one case.

· Where there are concerns about an advocate’s performance the regulator could request further information or commission an independent assessor to attend court with the advocate to observe and assess their performance. 

4. The Scheme would include ongoing monitoring of performance against the required standards.
· The Scheme will include a system of ongoing monitoring, whereby the judiciary would be encouraged to submit evaluation forms where they believe an advocate is not displaying the competences required of their level.

· The advocate’s regulator would consider all such references received and if the regulator has sufficient concern about the advocate’s performance, it could arrange for an independent assessor to attend court with the advocate to observe and assess their performance. 

· This assessment would help the regulator decide whether the advocate is demonstrating the competencies required of their level. 

The assessment framework

11. A detailed assessment framework has been developed. The key points of note are:

· Re-accreditation will occur once every five years. To be re-accredited an advocate must be deemed competent at their level in three out of five pieces of judicial evaluation or must pass an assessment centre. Those who follow the assessment centre route will also need to complete one judicial evaluation.

· To progress to the next level an advocate must first be deemed competent at their existing level and ready to progress to the next level in three out of five pieces of judicial evaluation or must pass an assessment centre at the higher level. Once this has been completed, the advocate will be awarded a provisional licence at the higher level which must be validated through being deemed competent via judicial evaluation in two out of their next four cases.

The Scheme and the Young Bar

12. Barristers wishing to undertake criminal advocacy must enter the Scheme at Level 1 upon completion of their first six months of pupillage and, if they remain at Level 1 for five years, will need to demonstrate competence against the Level 1 standards via assessed CPD. It is anticipated that the majority of Level 1 barristers will wish to progress to Level 2 (Crown Court advocacy) relatively quickly and before re-accreditation at Level 1 is required. To do so, individual barristers will self-assess that they are competent to progress to Level 2 in order to obtain a Level 2 provisional licence. That licence must then be validated as competent by judicial evaluation in their next five Level 2 cases. The barrister will then be awarded a full Level 2 licence.

The Scheme and the wider Bar

13. The process for initial accreditation, progression, and re-accreditation is the same for all advocates, and will be detailed in a Scheme Handbook.  The BSB will seek comments from stakeholders and representative groups on the draft Handbook before the end of this year, and it is expected to be published in February, in advance of the Scheme going live in April.  The Handbook will include a single set of Scheme Rules and Processes which apply to all advocates and regulators, to ensure that the Scheme is applied consistently by the three regulators.
Scheme fees
14. Each regulator will be responsible for the costs that they incur in administering the scheme and the fees that they will charge advocates. As a result, the BSB will pursue a different fee structure from the SRA and the Bar will not in any way subsidise the assessment of solicitor advocates.

15. As the scheme will only apply to criminal barristers it is contended that it would be unreasonable to fund its operation from general income recovered from the entire profession through the practising certificate fee. Therefore the BSB’s operation of the Scheme for criminal advocates will be funded by fees paid by criminal barristers for applications for initial accreditation, progression or re-accreditation. 
16. The BSB has developed streamlined and efficient processes for administering the Scheme in order to keep the costs as low as possible. 

17. Consultation on the fee structure has taken place and the YBC and CBA provided helpful input. In the light of responses received, it is proposed that the following fees be set by the BSB for QASA (Crime):

Initial accreditation
· £10 for applications for initial accreditation at level 1.

· £70 for applications for initial accreditation at level 2.
· £90 for applications for initial accreditation at level 3.

· £110 for applications for initial accreditation at level 4.
Progression via judicial evaluation
· £125 for applications to progress from level 1 to level 2.

· £325 for applications to progress from level 2 to level 3.

· £375 for applications to progress from level 3 to level 4.

Progression via assessment organisation
· Applicants would be required to pay the market rate charged by accredited assessment organisations (likely to range from £500 to £1,500 across the levels).
· They would also pay an application fee to the BSB of approximately half the fee for progression via judicial evaluation.
Re-accreditation
· Re-accreditation will not begin until the Scheme has been in operation for 4 years. Fees for re-accreditation will be set closer to this time and following a review of costs. 

· Re-accreditation will be cheaper than progression as it will be a one stage application process. It is estimated that fees will be between £100 and £200. 

How underperformance will be managed

18. One of the aims of the Scheme is to address poor performance identified and to help those advocates who are not performing to develop their advocacy skills in order to meet the standards at their level. JAG will invite tenders from training providers to deliver advocacy training which will be available to advocates who are found to be under performing and to advocates who wish to refresh their advocacy skills.

19. An Assessment Panel will be established to make decisions on whether an advocate is underperforming in relation to the standards at their level. The Panel will provide independence to the decision making process and will comprise those with experience of advocacy assessment and training and those with judicial experience. There will also be lay involvement.

20. Any advocate who is deemed to be underperforming will be required to be reassessed within an agreed period of time and encouraged to undertake the accredited training on offer. There is no obligation upon the advocate to be trained but regulators will strongly recommend that they do. Any cost of this training will be borne by the advocate. If reassessed as competent, the advocate will be re-accredited at their level. If reassessed as not competent, the advocate will not be permitted to accept work at that level and will only be able to undertake work at the levels below.

Appeals

21. The circumstances in which an advocate may appeal a decision by a regulator are:
· A decision to refuse progression to the next level.
· A decision to remove licensure at the advocate’s current level.
· A decision to refuse licensure (re-accreditation) at the advocate’s current level.
22. There will be no mechanism for appeal against the outcome of a single evaluation, because no single evaluation will be determinative. 

23. Grounds for appeal will be limited to:

· That the decision reached regarding the advocate’s progress/licensure was one which no reasonable person would find comprehensible, and/or

· That there was a procedural error in the assessment process and the disadvantage caused by that error to the advocate was sufficient to have materially affected the decision, making it unsound.
24. The appeal will be to the advocate’s regulator which will constitute an independent panel to consider the appeal. The panel will be drawn from an expert pool of individuals which JAG will recruit and train. These individuals will be barristers, solicitor advocates, ILEX professional advocates, educators and judges. 

25. Once the panel has considered the appeal (either in writing or via a hearing), the advocate will be notified in writing of the outcome with a full explanation given of the panel’s decision. 
Judicial training

26. Structured training of the judiciary will be crucial in ensuring consistency in the application of the advocacy standards. Training will involve a briefing on the Scheme and consideration of advocacy case studies and assessment of advocacy against the standards. 
Equality and diversity

27. Introducing a quality assurance scheme for advocates will provide the regulators with an opportunity to promote race, gender and disability equality within the profession by helping to eliminate discrimination of advocates based on characteristics irrelevant to their competency.

28. The ongoing equality and diversity monitoring will also ensure that due regard is paid to the progression through the levels by different groups. The potential for the collected evidence to help the regulators to promote equality in the profession beyond this scheme is considerable. The scheme will provide data on the spread of particular groups throughout the different levels (which can be used as a proxy to seniority) and the relative speed of a group’s advancement in their career. In addition data will be collected on theories which are currently based on anecdotal evidence, for example that women are more likely to undervalue their competency level.

29. As an indicator of quality assurance, the practising level of an advocate will become a marketable feature. Providing a verifiable indicator of their competence not only gives confidence to consumers but will also provide some self-assurance for the advocate.

30. A further benefit of a levels based scheme is that it will provide a structured and more transparent method of career progression. Anecdotal evidence suggests that a major reason advocates seek employment is a lack of structured progression in the self-employed Bar. The scheme also gives advocates the chance to demonstrate their competence to perform at a higher level.

31. QASA will also provide a method of identifying advocates who are struggling to perform at their current level. The Scheme will offer support and recommend paths of further training. 

32. Returners to work will also benefit from a scheme which provides a structured path back to the level they were previously practising at. This will not only assure them of their own competence at a certain level but will also eliminate any discrimination they may be subject to due to the time away from practice.

Implementation of the Scheme
33. The Scheme will be implemented in stages starting from April 2012.  A detailed implementation timetable is being developed and will be published in due course.
Sam Stein QC

BSB Chair of Quality Assurance

Oliver Hanmer

BSB Head of Quality

November 2011
� At this stage ILEX members can only gain limited rights of audience in the Magistrates Court.
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